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(i) 
APPELLANT'S STATEMENT OF QUESTIONS PRESENTED * 


1. Whether the Commission properly dismissed the applications of 
Jet Broadcasting Company, Inc. and Community Telecasting Company 
seeking permits for television stations operating on Channel 45 at Youngs- 
town, Ohio, and refused to grant those applicants a comparative hearing 
for this channel with WKST, Inc. __ 

2. Whether the Commission on reconsideration properly reaffirmed 
its grant of WKST's application. 

3. Whether the Commission properly denied the protest of Jet 
Broadcasting Company on the grounds it was not a party in interest be- 
cause the application which it had tendered was not entitled to a compara- 
tive hearing with the application of WKST, Inc. to modify its permit to 
specify a new antenna site. 

4. Whether Community Telecasting Company was entitled to an 
immediate evidentiary hearing on those issues in its protest which the 
Commission set for oral argument with respect to which the facts recited 
were found to satisfy the specificity requirements of Section 309 (c) of the 
Communications Act. 

5S. Whether the Commission properly rejected without hearing a 
number of issues specified by Community-Telecasting on grounds that 
no facts had been specified with particularity in support of such issues 
as required by Section 309 (c). 

6. Whether, under Section 309 (c), the effectiveness of the grant 
to WKST, Inc., had to be postponed pending the hearing on Community's 
protest. 


The statement of questions presented was stipulated by the parties 
and approved by the Court in a prehearing order issued on June 10, 1957. 
This brief will direct itself towards those questions which pertain to the 
Jet Broadcasting Company, namely questions 1, 2 and 3, as well as to 
question 6. 
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I, The Federal Communications Commission erred in 
dismissing the application of the Jet Broadcasting 
Company for a permit to construct a new television 
station to operate on Channel 45 at Youngstown, 
Ohio, in refusing to afford Jet an opportunity to be 
heard, and in refusing to grant the Jet Broadcasting 
Company a comparative hearing for this Channel 
with the modification application filed by WKST. . 


II, The Commission erred in denying the protest of the 
Jet Broadcasting Company against the WKST grant 
without hearing, and erred, upon reconsideration, 
in affirming its grant to WKST on the ground that 
the Jet Broadcasting Company was not a party in 
interest or aggrieved by the Commission's decision, 


Ill, Pursuant to the provisions of Section 309(c) of the 
Communications Act of 1934, as amended, the 
effectiveness of the grant to WKST should have 
been stayed at least pending the decision resulting 
from the hearing afforded the Community 
Telecasting Company (WXTV), permittee of 
Channel 73 in Youngstown, Ohio, in regard to its 
protest and petition for reconsideration of the WKST 
Grant without hearing. deli vee: pedtnce 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal pursuant to Section 402 (b) (6) and 402 (c) of the 
Communications Act of 1934, Act of June 19, 1934, c. 652, 48 Stat. 1093, 

as amended, particularly by Act of July 16, 1952, c. 879, Sec. 14, 66 

> Stat. 719, U.S.C., Tit. 47, Sec. 402 (b) (6) and 402 (c), from the final 
action of the Federal Communications Commission set forth in its Memo- 
randum Opinion and Order released April:23, 1957, reaffirming the Com- 
mission's grant without hearing of WKST, Inc.'s, modification application 





and its refusal to consider the mutually exclusive application of the Jet 
Broadcasting Company, Inc. 


2 
STATEMENT OF THE CASE 


On September 4, 1952, the Federal Communications Commission 
granted to WKST, Inc., a permit to construct a television station to oper- 
ate on Channel 45 in New Castle, Pennsylvania, the Commission's Tele- 
vision Table of Assignments then providing for such allocation. Although 
WKST was never licensed, it operated commercially under various 
special temporary authorizations from April 15, 1953 until January 14, 
1955, at which time it suspended operations. To date, WKST has not 
returned to the air [R. 82]. 


On October 22, 1956, effective November 21, 1956, the Commis- 
sion amended its Television Table of Assignments to delete the alloca- 
tion of Channel 45 to New Castle, Pennsylvania, and to assign it instead 
to Youngstown, Ohio - New Castle, Pennsylvania, as a hyphenated com- 
munity [R. 135]. Thereafter, three events took place: 


(1) On November 16, 1956, WKST filed an application requesting 
authorization to modify its Channel 45, New Castle, construction permit 
by moving its transmitter location to Youngstown, Ohio, although re- 
taining its New Castle, Pennsylvania station designation [R. 1-61]. 


(2) On December 3, 1956, an application was filed by Sanford A. 
Schafitz and Guy W. Gully, d/b as Community Telecasting Company, to 
modify their Youngstown construction permit to change their channel as- 
signment from 73 to 45 [R. 143-149]. 


(3) On December 17, 1956, appellant, Jet Broadcasting Company, 
Inc. , filed an application to construct a new television station at Youngs- 
town, Ohio, to operate on Channel 45 [R. 150-197]. 


On February 20, 1957, the Commission returned appellant's appli- 
cation [R. 204], dismissed Community Telecasting Company's applica- 
tion [R. 202], and granted without hearing the application of WKST 
[R. 198], giving as its reason for the two dismissals the fact that WKST 
"has outstanding a valid construction permit for Channel 45 at New 


hd . 
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Castle, Pennsylvania, '' and that, therefore, no other applications could 
be considered for this facility [R. 203, 205]. 


Both the Jet Broadcasting Company and the Community Telecasting 
Company filed with the Federal Communications Commission protests 
and petitions for reconsideration of the Commission's February 20th 
grant without hearing of the WKST modification application and the simul- 
taneous dismissal and rejection of their applications [R. 62-80, 81-93]. 


On April 17, 1957, the Commission adopted a Memorandum Opinion 
and Order denying the Protest and Petition for Reconsideration filed by 
the Jet Broadcasting Company, and scheduling oral argument by the Com- 
munity Telecasting Company before the Commission en banc on May 20, 
1957, to determine whether certain matters raised by Community in its 
Protest constituted sufficient grounds to set aside the WKST grant without 
hearing [R. 135-142]. Jet was given no such consideration. 


STATUTES INVOLVED 


The pertinent provisions of the statutes and rules involved are set 
forth in the text of the brief. 


STATEMENT OF POINTS 


I. The Federal Communications Commission erred in dismissing the 
application of the Jet Broadcasting Company for a permit to construct a 
new television station to operate on Channel 45 at Youngstown, Ohio, in 
refusing to afford Jet an opportunity to be heard, and in refusing to grant 
the Jet Broadcasting Company a comparative hearing for this Channel with 
the modification application filed by WKST. 


Il. The Commission erred in denying the protest of the Jet Broad- 
casting Company against the WKST grant without hearing, and erred, upon 


1 


Such oral argument has been held. No decision has been released 
to date, 
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reconsideration, in reaffirming its grant to WKST on the ground that the 
Jet Broadcasting Company was not a party in interest or aggrieved by 
the Commission's decision. 


Ill. Pursuant to the provisions of Section 309 (c) of the Communi- 
cations Act of 1934, as amended, the effectiveness of the grant to WKST 
should have been stayed at least pending the decision resulting from the 
hearing afforded the Community Telecasting Company (WXTV), permit- 
tee of Channel 73 in Youngstown, Ohio, in regard to its protest and pe- 
tition for reconsideration of the WKST grant without hearing. 


SUMMARY OF ARGUMENT 
I. 


The Federal Communications Commission erred in dismissing the 
application of the Jet Broadcasting Company [hereinafter sometimes 
called "Jet''] for a permit to construct a new television station to operate 
on Channel 45 at Youngstown, Ohio, after holding such application for 
sixty-five days, and without even granting Jet an opportunity to be heard 
as to why its application should have been considered along with the 
WKST application. The reason given by the Commission for refusing to 
consider the Jet application, to which no rebuttal was allowed, was er- 
roneous. Contrary to the Commission's position, the facilities requested 
by Jet, i.e., Channel 45 at Youngstown, Ohio, were not already "occu- 
pied" by WKST, the latter having long since abandoned its Channel 45 
construction permit. Even were this not the case, the amendment of the 
Commission's Television Table of Assignments in October of 1956, whereby 
Channel 45 was assigned to the hyphenated community of Youngstown, Ohio- 
New Castle, Pennsylvania, resulted in the deletion of the prior allocation 
of Channel 45 to New Castle, Pennsylvania, alone. Furthermore, on the 
basis of the Ashbacker rule, the Commission should have designated the 








Jet application for a full comparative hearing with the modification appli- at 
cation of WKST, by which WKST was seeking to change its facilities. 





9) 
Il. 


The Commission erred in denying the protest of the Jet Broadcast- 
ing Company against the grant without hearing of the WKST modification 
application. Jet was clearly a "party in interest" and was clearly "ag- 
grieved" by the Commission's grant of the mutually exclusive application 
of WKST. The denial of this protest was totally inconsistent with the 
Commission's allowance of the protest filed by the Community Telecasting 
Company and the grant to Community of a hearing on certain of the points 
which it had raised. The Commission's action in reaffirming the WKST 
grant, insofar as Jet is concerned, after reconsideration thereof, is 
contrary to the public interest, particularly so when viewed in conjunction 
with the fact that WKST ceased to operate in New Castle approximately 
two-and-one-half years ago and through the medium of rule-making pro- 
ceedings, has repeatedly endeavored to disassociate itself from New 
Castle, Pennsylvania, in order to become a Youngstown, Ohio, station. 


Til. 


Pursuant to the provisions of Section 309 (c) of the Communications 
Act of 1934, as amended, the effectiveness of the WKST grant should have 
been stayed at least until the Commission releases its decision concern- 
ing Community Telecasting Company's protest. The only two exceptions 
set out in the Communications Act to an automatic stay in protest matters 
are (1) where the effectiveness of the grant is necessary to the mainten- 


ance of existing service or (2) where the public interest requires the 


grant to remain in effect. The WKST grant falls into neither of these 
categories. It should, accordingly, have been stayed. 


ARGUMENT 


I. The Commission erred in dismissing the application of the Jet 
Broadcasting Company. for a permit to construct a new television station 
to operate on Channel 45 at Youngstown, Ohio, and erred in refusing to 
grant the Jet Broadcasting Company a comparative hearing for this chan- 
nel with the modification application filed by WKST. 
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The normal procedure which the Commission follows in regard to 
the processing of applications is set out in the following sections of its 
Rules: 


Section 1.371. Acceptance of applications. All applications 
other than amateur, operator and ship radio inspection, which 
are tendered for filing by mail are dated upon receipt by Mail 
and Files Branch of the Bureau of the Secretary and are for- 
warded to Broadcast License Branch if a broadcast application, 
otherwise to Commercial License Branch. Applications ten- 
dered for filing, in person, in the Bureau of the Secretary are 
dated and forwarded to the Broadcast or Commercial License 
Branch. An administrative examination is made of all applica- 
tions by the Broadcast or Commercial License Branch to as- 
certain whether the application is complete. If found to be 
complete it is accepted and is then routed to the other Bureaus 


of the Commission. | Emphasis added. 


Section 1.372. Staff consideration of applications which re- 
ceive action by the Commission. 


(a) Upon acceptance of an application, the complete 
file is routed to the appropriate division of the Bureau of 
Engineering. The application is there reviewed from an en- 
gineering standpoint. A draft report containing the recom- 
mendations of the Bureau of Engineering is prepared. In 
cases where no engineering problems are involved, the re- 
port contains no recommendations as to disposition. 


(b) The complete file is then routed to the appropriate 
Division of the Bureau of Accounting where it is reviewed 
from an accounting standpoint. A draft report containing the 
recommendations of the Bureau of Accounting is prepared. 
In cases where no accounting problems are involved the re- 
port contains no recommendations as to disposition. 


(c) The complete file is then routed to the appropriate 
Division of the Bureau of Law where it is reviewed to de- 
termine whether the authorization requested will be in ac- 
cordance with the Commission's policies, Rules and Regu- 
lations and any other requirements imposed by law. A 
joint report containing the recommendations of the Bureau 
of Law and the other bureaus andany other documents re- 
quired is prepared and the entire file routed to the Minute 
Branch of the Bureau of the Secretary which records, 





»> 


7 


mimeographs, and distributes necessary papers to the 
members of the Commission, heads of bureaus and other 
interested staff members, and places the matter on the 
Commission's agenda. 


On December 17, 1956, relying upon the Commission's October 
1956 amendment of its Television Table of Assignments allocating Chan- 
nel 45 to the hyphenated community of Youngstown, Ohio-New Castle, 
Pennsylvania, the Jet Broadcasting Company filed an application for a 
permit to construct a new television station on Channel 45 at Youngstown, 
Ohio. Contrary to the direction of Section 1.371, supra, that an appli- 
cation is to be accepted if it is found to be complete, the Commission 
took no action whatsoever in regard to Jet's application: Rather, it 
allowed it to lie dormant while physically lodged with the Commission 
for a period of sixty-five days. This, in itself, is error, especially when 
considered in light of the fact that after the passage of this extended period 
of time, the first communication which Jet received from the Commission 


was a letter stating that its application was returned therewith. 


RIGHT TO HEARING 


The Supreme Court has ruled that "the right of oral argument as a 
matter of procedural due process varies from case to case in accordance 
with differing circumstances, as do other procedural regulations." Fed- 
eral Communications Commission v. WJR, The Goodwill Station, Inc., 
337 U.S. 265, 276, 93 L. Ed. 1353, 1360 (1949). In line with this case- 
to-case approach, the Supreme Court has held in some situations that oral 
argument is essential to a fair hearing, Londoner v. Denver, 210 U.S. 
373, 52 L. Ed. 1103; in others, that argument submitted in writing is 
sufficient, Morgan v. United States, 298 U.S. 468, 80 L. Ed. 1288. 


Appellant does not wish to embark into an area of conjecture. It appears obvious, however, that 
the appropriate Division of the Bureau of Law must have made a determination pursuant to Section 
1,372 (c) that the authorization requested by Jet would not be in accordance with what it believed to 
be the Commission's policies, Rules and Regulations. Before this was done, the Jet application should 
have been “accepted” as is prescribed by Section 1.371, supra. It is pointed out, of course, that 
the “acceptance” of an application is an administrative matter and the failure of the Commission to 
“accept” the Jet application in no wise prejudices Jet's position. 
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In accordance with the ruling in the WJR case, this Court has con- 
sidered on their individual merits cases coming before it having to do with 
the right to a hearing. For example, in City of New York Municipal 
Broadcasting System v. Federal Communications Commission, 94 U.S. 
App. D.C. 172, 223 F. 2d 637 (1955), the Commission had dismissed 
without hearing or argument an application filed by an existing station for 
authority to install a single transmitter having a rated power of both 5 
kilowatts and 1 kilowatt. Such application was accompanied by a request 
for a waiver of the Commission's rule prohibiting stations of the type in- 
volved from installing transmitters with a maximum rated power of more 
than 1 kilowatt. The Commission's order denying this application recited, 
inter alia, that a compelling need for the waiver requested was not shown. 
A petition for rehearing was filed by the applicant and denied by the Com- 
mission. At page 639 of its opinion, this court stated: 


This petition [for rehearing] included a request for either 

oral argument or a hearing "to determine whether or not... 
good cause exists" or "the public interest, convenience, 

and necessity would be served" by a grant of the application and 
request for waiver. 


Section 308 of the Communications Act of 1934, as amended, 
provides for the filing of the application involved here. Con- 
sideration of the application, therefore, is governed by the 
procedural requirements of § 309 (b). Under this section, 
if the Commission cannot find that a grant of an application 
would serve the public interest, "it shall forthwith notify the 
applicant . . . of the grounds and reasons for its inability to 
make such finding" and "the applicant shall be given an op- 
portunity to reply."' If the Commission is still unable to 
make the necessary finding, “it shall formally designate the 
application for hearing."" Here the Commission failed to 
follow the required statutory procedure. Hence its order 
denying appellant's application for a single transmitter must 
be set aside and the case remanded to the Commission. 





In the aforementioned City of New York case, the applicant admitted 


it was applying for an authorization which was contrary to the Commis- 
sions rules. Even so, this Court held that such application could not be 


oe 
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dismissed without the Commission first affording the applicant an op- 
portunity to be heard. Herein, appellant maintains that its application 
requests a valid authorization for a facility provided for in the Commis- 
sion's Rules. It is submitted that, using the case by case approach, 
the facts in the instant case are such that Jet is even more entitled to a 
hearing than was the City of New York applicant. 


The Commission's arbitrary return of appellant's application vio- 
lates the mandate of the Communications Act that applicants must have a 
hearing before denial of an application. 47 U.S.C. § 309 (a) and (b): 


As was stated by this court in L. B. Wilson, Inc. v. Federal Com- 
munications Commission, 83 U.S. App. D.C. 176, 185, 170 F. 2d 793, 
802 (1948): 


An essential element of due process is an opportunity to be 
heard before the reaching of a judgment. By due process of 
law is meant "a law, which hears before it condemns; which 
proceeds upon inquiry, and renders judgment only after 
trial." Trustees of Dartmouth College v. Woodward, U.S. 
1819, 4 Wheat. 518, 581, 4L. Ed. 629 (Webster's argu- 
ment). As said in Galpin v. Page, U.S. 1873, 18 Wall. 


Section 309 (a) and (b) of the Communications Act of 1934, as amended: 

(a) If upon examination of any application provided for in section 308 the Commission shall find 
that public interest, convenience and necessity would be served by the granting thereof, it shall grant 
such application. 

(b) If upon examination of any such application the Commission is unable to make the finding 
specified in subsection (a), it shall forthwith notify the applicant and other known parties in interest of 
the grounds and reasons for its inability to make such finding. Such notice, which shall precede formal 
designation for a hearing, shall advise the applicant and all other known parties in interest of all ' 
objections made to the application as well as the source and nature of such objections, Following such 
notice, the applicant shall be given an opportunity to reply. If the Commission, after considering 
such reply, shall be unable to make the finding specified in subsection (a), it shall formally designate 
the application for hearing on the grounds or reasons then obtaining and shall notify the applicant and 
‘2 otferknown parties in interest of such action and the grounds and reasons therefor, specifying with 
particularity the matters and things in issue but not including issues or requirements phrased generally. 
The parties in interest, if any, who are not notified by the Commission of its action with respect to a 
particular application may acquire the status of a party to the proceeding thereon by filing a petition 
for intervention showing the basis for their interest at any time not less than ten days prior to the date 
of hearing. Any hearing subsequently held upon such application shall be a full hearing in which the 
applicant and all other parties in interest shall be permitted to participate but in which both the burden 
of proceeding with the introduction of evidence upon any issue specified by the Commission, as well 
as the burden of proof upon all such issues, shall be upon the applicant. 
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350, 368, 21 L. Ed. 959: "It is a rule as old as the law, 
and never more to be respected than now, that no one 
shall be personally bound until he has had his day in 
court, by which is meant, until he has been duly cited 

to appear, and has been afforded an opportunity to be 
heard. Judgment without such citation and opportunity 
wants all the attributes of a judicial determination; it is 
judicial usurpation and oppression, and never can be up- 
held where justice is justly administered." (Italics sup- 
plied). The Commission is not, strictly, a court, but 

it has quasi-judicial powers and its proceedings must 
satisfy "the pertinent demands of due process." Federal 
Radio Commission v. Nelson Bros. Bond & Mortgage Co., 
1933, 289 U.S. 266, 276, 53S. Ct. 627, 77 L. Ed. 1166, 
89 A.L.R. 406. 


Although the L. B. Wilson case was modified in certain respects by 
the subsequent _WJR cases, such modification is not pertinent here. 


L. B. Wilson dealt with a question of electrical interference. This court's 
decision therein and the Supreme Court's decision were unanimous that if 
a petition for reconsideration of a construction permit granted without 
hearing states facts which raise a substantial question as to objectionable 
interference with an existing licensee, the petitioner is entitled to a hear- 
ing. In the WJR cases, the petitions were held to be legally insufficient 

on their face. Such not being the case here, L. B. Wilson is still good 

law. Harbenito Broadcasting Co. v. Federal Communications Commis- 
sion, 94U.S. App. D.C. 329, 218 F. 2d 28 (1954). 


The Commission never actually determined the sufficiency of the 
Jet petition for reconsideration. It had initially maintained that Jet had 
no right to file its application for Channel 45 and accordingly had returned 
the Jet application. When Jet petitioned the Commission to reconsider 
its action in returning such application and in simultaneously granting the 
WKST Channel 45 application, such petition was denied on the same 
ground, namely that Jet had no right to file its application, and was 


4 

WJR, ~he Goodwill Station v. Federal Communications Commission, 84 U.S. App. D.C. 1, 174 
F. 24 226, reversed 337 U.S. 265, 93 L. Ed. 1353, mandate followed 85 U.S. App. D.C. 392, 178 
F. 2d 720. 
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therefore not a party in interest, nor a party aggrieved. Thus Jet has 
not even had the benefit of a hearing upon its written submissions, the 
Commission having, in effect, merely reiterated its original stand. 


Administrative tribunals must observe the fundamentals of fair 
play, which require that interested parties be afforded an opportunity for 
hearing and that the judgment of the tribunal express a reasoned conclusion 
based upon such hearing. Federal Communications Commission v. Potts- 
ville Broadcasting Company, 309 U.S. 134, 84 L.Ed. 656 (1940) 


ERRONEOUS REASONS GIVEN BY COM- 
MISSION FOR RETURNING JET'S APPLI- 
CATION 


As indicated above, appellant was entitled to notification from the 
Commission of the reasons for its inability to grant appellant's applica- 
tion and was entitled to an opportunity to be heard in reply. Instead, the 
Commission directed the following letter to appellant on February 20, 
1957, sixty-five days after the Commission's receipt of the Jet applica- 
tion: 


"Section 3.607 (a) of the Commission's Rules provides that 
applications may be filed to construct television broadcast 
stations only on the channels assigned in Section 3.606 (b) 
and only in the communities listed therein. It is clear, 
however, that the Rule refers to channels which are unoc- 
cupied, and that where a construction permit has been 
granted for a particular channel in a listed community, 

that channel has, for all practical purposes, been deleted 
from the Table of Assignments, and is not available for ap- 
plication (a) unless the outstanding construction permit is 
surrendered or revoked or (b) until the license comes up for 
renewal. Absent one of these conditions, a permittee or 
licensee is protected against competing applications for the 
channel it occupies. 


"WKST, Inc. is the permittee of station WKST-TV, Channel 
45 at New Castle, Pennsylvania. The Commission's Report 
and Order in Docket 11766 whereby the Table of Assignments 
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was amended to change the allocation of Channel 45 from 
New Castle, Pa. to Youngstown, Ohio-New Castle, Pa., 

did not revoke the construction permit of WKST-TV, and the 
permittee has not surrendered its construction permit. In- 
stead it has filed an application for modification of con- 
struction permit. The filing of an application such as here 
involved does not create rights to comparative consideration 
in would-be applicants. Inasmuch as WKST, Inc., has out- 
standing a valid construction permit for Channel 45 at New 
Castle, Pennsylvania, an application requesting these fa- 
cilities cannot be accepted for filing under the Commission's 
Rules. 


"In view of the foregoing, your application is returned herewith." 


In considering the facts stated in the above-quoted letter, reference 
is first made to Section 3.607 (a) of the Commission's Rules which pro- 
vides that applications may be filed to construct television stations only 
on channels assigned in Section 3.606 (b), the Television Table of As- 
signments, and only in communities listed therein. Jet filed its appli- 
cation for Channel 45 in Youngstown, Ohio, pursuant to the new assign- 
ment made by the Commission to the hyphenated community of Youngs- 
town, Ohio - New Castle, Pennsylvania. Admittedly, WKST previously 
held a construction permit for Channel 45 in New Castle, Pennsylvania, 
but such assignment was deleted by virtue of the Commission's October, 
1956 amendment of its Rules, and is no longer contained in Section 3.606 
(b). 

The proposition that the Commission can by rule-making or other- 
wise delete an allocation is neither new nor novel. See for example Fed- 
eral Radio Commission v. Nelson Bros. Bond and Mortgage Co., 289 
U.S. 266, 77 L.Ed. 1166 (1933), wherein it was held that the Commis- 
sion has authority to delete stations for the purpose of making a fair and 
equitable allocation of licenses, wave lengths, time for operation, and 
station power among the several states. _It is well-settled that the 


See also WIRL Television Co. v. Federal Communications Commission, Case Nos. 13,768, 13, 769 
and 13,912, presently pending before this Court wherein, after WIRL had participated in a comparative 
hearing and had been the recipient of a decision awarding it a permit to construct a new television 
station on Channel 8 in Peoria, Illinois, the Commission amended its Television Table of Assignments 
to delete the assignment of Channel 8 to Peoria. (Cont'd. next page #13) 
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operators of broadcasting stations have "no right superior to the exer- 
cise of this [the Commission's] power of regulation." Ibid., page 282. 
A fortiori, the holder of a construction permit for a station which has 
been off the air for approximately two and one-half years, certainly has 
no such superior right. The Commission seems to take the position 
that WKST has a vested right in Channel 45. 'No licensee", much less 
apermittee, "obtains any vested interest in any frequency."" Ashbacker 
Radio Corp. v. Federal Communications Commission, 326 U.S. 327, 
331, 90 L. Ed. 108, 112 (1945) 


The second point made in the above-quoted February 20th Commis- 
sion letter is that since WKST has an outstanding construction permit for 
Channel 45 at New Castle, Pennsylvania, appellant's application, re- 
questing authorization to construct on Channel 45 at Youngstown, Ohio, 
cannot be accepted. 


Even had the Commigsion's amendment of its Television Table of 
Assignments not eliminated the allocation of Channel 45 to New Castle 
alone, thus extinguishing any rights which WKST may have had to such 
assignment, WKST long ago abandoned its construction permit. Witness 
the following facts. 


WKST operated commercially under various special temporary 
authorizations from April 1953 until January 1955, at which time it re- 
quested and obtained permission to suspend operations. Authorization 
for WKST to remain dark was extended by the Commission on numerous 
occasions, the last extension expiring July 14, 1955 [R. 85]. The 
reason given by WKST for its cessation of operations was its great finan- 
cial losses plus the fact that it desired to await Commission action upon 
a petition it had filed for amendment of the Commission's Table of As- 
signments to shift Channels 45 and 73 between New Castle and Youngstown 


5 (Cont'd, from page 12) 


Just as the Commission there maintains that WIRL's right to construct on Channel 8 has been 
eliminated by the amendment of its Television Table of Assignments, whatever rights WKST might 
once have had to Channel 45 in New Castle, Pennsylvania, have now been eliminated. 
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and to permit modification of WKST's authorization to specify operation 
as a Youngstown rather than as a New Castle station. This petition was 
denied by the Commisssion on April 21, 1955. WKST thereupon filed a 
petition for reconsideration setting out three alternative proposals. At 
the same time, still striving for its Youngstown goal, it proffered an 
application for authority to operate on Channel 45 at Youngstown, Ohio. 
On January 13, 1956 this second rule-making proceeding having to do with 
the alternative proposals advanced by WKST was likewise concluded ad- 
versely to WKST, the Commission refusing to assign Channel 45 to 
Youngstown under any of the three plans proposed and returning to WKST 
its Youngstown application [R. 83]. 


Community Telecasting Company, the permittee of Channel 73 in 
Youngstown, Ohio, thereafter initiated another rule-making proceeding 
looking toward the substitution of Channel 33 for Channel 73 in Youngs- 
town. In connection with this matter, the Commission reopened the ques- 
tion of the assignment of Channel 45 to Youngstown, Ohio, suggesting that 
it be assigned to Youngstown, Ohio-New Castle, Pennsylvania, asa 
hyphenated community. WKST immediately came forward to endorse 


the Commission's proposal, and further requested that the Commission 


issue an order to show cause why its New Castle authorization should 
not be changed to specify operation on Channel 45 in Youngstown. On 
October 22, 1956, this rule-making proceeding was finalized and the 
Television Table of Assignments was amended to assign Channel 45 to 
Youngstown, Ohio-New Castle, Pennsylvania, as a hyphenated community 
instead of to New Castle alone [R. 83]. Since the show cause order re- 
quested by WKST was denied, WKST filed a modification application to 
change the transmitter location of its long unused New Castle construc- 
tion permit from New Castle to Youngstown [R. 37]. It made no request 
to change its station designation to Youngstown. Attention is called to 
the fact that WKST's suspension of operations and its failure to return to 
the air was not the result of causes beyond its control. Rather, it was 
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solely as a result of its decision not to continue operation in New Castle. 
Refusal to operate must be considered as at least constructive abandon- 
ment by WKST of its construction permit. The natural consequence of 
such abandonment is forfeiture. 


WKST's intent never to resume operation under its construction 
permit is further evidenced by the fact that although in February 1954 
it filed a license application to cover its construction permit, no action 
was ever taken thereon by the Commission, nor apparently did WKST 
request such action to be taken [R. 85]. 


It was legally impossible for the Commission to grant WKST's 
license application since to make such a grant, the Commission must find 
the station involved to be in good operating order. Far short of being in 
such "good operating order, '' WKST was not operating at all. In view of 
the fact that the Commission could not grant the WKST license application, 
and in view of the fact that the terms of the WKST construction permit 
were no longer in effect, WKST having gone dark and remained so long 
after specific authorization to do so had expired, the Commission was 
under a duty to take the formal action of revoking the WKST permit. In 
not doing this, it did violence to the keystone of its existence — to serve 
the public interest. 


In addition to the fact that WKST's above-related actions indicate an 
abandonment of its New Castle construction permit, WKST"'s non-com- 
pliance with the minimum operating schedule provided by the Commission's 


Rules also spells out such abandonment. 


6 
Section 3.651 of the Commission's Rules requires television 


y 3.651, Time of operation. (a) All television broadcast stations will be licensed for unlimited 
time operation. Each such station shall maintain a regular program operating schedule as follows: not 
less than two hours daily in any five broadcast days per week and not less than a total of twelve hours 
per week during the first eighteen months of the station$ operation; not less than two hours daily in any 
five broadcast days per week and not less than a total of sixteen hours, twenty hours and twenty-four 
hours per week for each successive six month period of operation, respectively; and not less than two 
hours in each of the seven days of the week and not less than a total of twenty-eight hours per week 
thereafter. “Operation” includes the period during which a station is operated pursuant to special 
temporary authority or during program tests, as well as during the license period. Time devoted to 
test patterns, or to aural presentations accompanied by the incidental use of fixed visual images which 
have no substantial relationship to the subject matter of such aural presentations, shall not be considered 
in computing periods of program service. If, in the event of an emergency due to causes beyond the 
control of a licensee, it becomes impossible to continue operation, the Commission and the Engineer in 
Charge of the radio district in which the station is located shall be notified in writing immediately after 
the emergency develops and immediately after the emergency ceases and operation is resumed. 
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broadcast stations to operate on a regular schedule of not less than a 
total of from twelve hours to twenty-eight hours per week, depending on 
the station's length of time on the air. "Operation" includes the period 
during which a station is operated pursuant to special temporary authori- 
zation or during program tests, as well as during the license period. 
The only exception to this requirement is an emergency due to causes 
beyond the control of the licensee. Section 3.651 contains no provision 


for voluntary non-compliance. 


The purport of this rule is clear. The public interest requires that 
a channel be used. WKST commenced operation on April 15, 1953. On 
February 2, 1954, it filed a license application and was placed on program 
test authority. On January 14, 1955, WKST voluntarily ceased opera- 
tions. It was granted numerous authorizations to remain dark, the last 
expiring July 14, 1955. From that timeon, it neither requested nor 
was given authority to disregard Section 3.651 of the Commission's Rules. 
In fact and in law, its construction permit has been abandoned and for- 
feited. Neither the Commission's Rules nor the Communications Act al- 
low a station to "reserve" a channel, refuse to use it, and deprive the 
public of the right to have it utilized by another applicant. 


Appellant is not oblivious to the fact that the Commission has al- 
lowed television stations to go dark for extended periods of time because 
of the large financial losses they have sustained. But, recognizing the 
reason for its action does not mean that the Commission is right in ig- 
noring its rules. "... any perversion of the Commission's administra- 
tive processes for an improper purpose would call for administrative 
relief or, if that is not granted, for judicial correction. . ." Federal 


Broadcasting System v. Federal Communications Commission, 96 U.S. 
App. D.C. 260, 267, 225 F. 2d 560, 567 (1955), cert. den. 350 U.S. 923, 
100 L. Ed. 808. It is submitted that the indefinite reservation of a 
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channel is just such an "improper purpose." 


It is too well-settled to require discussion that an administrative 
agency may not ignore or violate its own rules and regulations in individual 
cases. It is just as well-established that a valid administrative regulation 
binds the administrator himself equally with others, just as if ita pro- 


visions were prescribed in terms of a statute. 


Appellant recognizes that the argument will be made that since the 
procedure of allowing television stations to ignore their minimum operat- 
ing requirements and to remain dark indefinitely has been followed by 
the Commission it should, therefore, not be disrupted. "The Commission 
is not bound to adhere to a procedure just because it was once adopted." 
Federal Broadcasting System v. Federal Communications Commission, 
supra, at page 567. Nor can the permittees of the television stations which 
have gone dark raise any argument along the lines of equitable estoppel 
since such doctrine does not ordinarily apply to decisions of administrative 
tribunals. Churchill Tabernacle v. Federal Communications Commission, 
81 U.S. App. D.C. 411, 160 F. 2d 244 (1947). 


SCOPE OF HEARING TO WHICH APPELLANT IS 
ENTITLED 


Having established the fact that Section 309 of the Communications 
Act and the rules of procedural due process required the Commission to 
have afforded appellant a hearing before returning its application, and 
having further established the fact that the reasons advanced by the Com- 
mission for returning such application were erroneous, the question re- 
mains to be determined as to the type of hearing to which appellant is 
entitled. 


According to the rule established by the Supreme Court in Ash- 
backer Radio Corporation v. Federal Communications Commission, supra, 


appellant's application should have been set down for a full comparative 
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hearing along with the WKST modification application, both applications 
seeking mutually exclusive facilities. 


In United States v. Storer Broadcasting Company, 351 U.S. 192, 
202, 100 L. Ed. 1081, 1090, the Court defined such a "full hearing" 
under Section 309 of the Communications Act as one in which "every party 
shall have the right to present his case or defense by oral or documentary 
evidence, to submit rebuttal evidence, and to conduct such cross-exami- 
nation as may be required for a full and true disclosure of the facts." 
Such a hearing, the court continued, is essential for "wise and just appli- 


cation of the authority of administrative boards and agencies." 


Il. The Commission Erred in Denying the Protest of the Jet Broad- 
casting Company and Erred, Upon Reconsideration,In Reaffirming Its 
Grant to WKST. 


Within the statutory period provided by the Communications Act of 
1934, as amended, appellant filed with the Commission a Protest and 
Petition for Reconsideration of the Commission's February 20, 1957, 
action granting without hearing the WKST modification application and re- 
fusing to give appellant's Channel 45, Youngstown application comparative 
consideration with such WKST. application. In filing its protest, appel- 
lant complied with all of the statutory requirements and set forth those 
specific facts already discussed herein to establish itself as a party in 
interest and as a person aggrieved. The Commission, however, found 
to the contrary stating that "we find no support . . . for the claim to 
standing made by Jet Broadcasting Company based on its having tendered 
an application for Channel 45 at Youngstown."' With this pronouncement, 
appellant takes exception. 





It is necessary to look at the overall picture presented by the facts 
in this case. The Commission amended its Television Table of Assign- 
ments to create a new allocation for the hyphenated community of Youngs- 


a 


town, Ohio-New Castle, Pennsylvania. Two applicants, the Jet Broadcast- 
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ing Company and Community Telecasting Company, watched this rule- 
making proceeding with interest, both of them desirous of serving the 
Youngstown public on Channel 45. As soon as the aforementioned rule- 
making proceeding was finalized, each applicant stood at that door of the 
Commission which would allow it to enter and make application for Chan- 
nel 45. The one applicant, Community Telecasting Company, being a 
permittee, entered by means of an application to modify its Channel 73 
construction permit to specify Channel 45. The other, Jet Broadcasting 
Company, being in the position of an entirely new applicant, entered by 
means of an initial application for a construction permit. Both appli- 
cants sought the same thing. Each made application in the method pro- 
vided by the Commission's Rules. When the Commission granted without 
hearing the WKST Channel 45 modification application, and simultaneously 
dismissed the applications of Community Telecasting Company and Jet, 
they again acted in unison and each filed a protest and petition for recon- 
sideration. The Commission thereupon took the inconsistent position of, 
on the one hand, granting Community's protest and allowing it a hearing 
on the matter, albeit a limited hearing, and, on the other hand, denying 
appellant's protest, stating that it had no standing in that it was nota 
party in interest. 

In Metropolitan Television Company v. United States, 95 U.S. App. 
D.C. 326, 221 F. 2d 879, 880 (1955), this Court defined a "party in 
interest" as one who is "aggrieved or whose interests are adversely af- 
fected."' Pursuant to an amendment to the Commission's Television Table 


of Assignments, appellant had made application for Channel 45 in Youngs- 


town. The Commission summarily dismissed this application and simul- 
taneously granted without hearing the mutually exclusive application of 
WKST. Appellant was given no opportunity to be heard at the time its 
application was returned or at any point subsequent. When it specifically 
requested a hearing, the Commission refused it this fundamental right. 
The fact that Jet had a valid application pending at the time of the grant 
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of WKST's mutually exclusive application in and of itself made Jet a 
"party in interest."" The fact that this grant caused irreparable injury to 
Jet's position definitely established Jet as a party "aggrieved."" Being 
both a party in interest and one who was aggrieved by the Commission's 
action, the Commission should have granted appellant's protest and should 
have afforded it an opportunity to be heard. 


The Commission's denial of appellant's protest and its grant of a 
hearing to Community Telecasting was an unequal treatment of the two 
applicants standing at its door. There is no justification for such dis- 
crimination. 


Nor can any justification be found in the concept of the public inter- 
est for the Commission's grant and later reaffirmance of such grant to 
WKST. Before suspension of its operations and after, WKST, Inc., di- 
rected its energies toward various rule-making proceedings, hoping to 
prevail upon the Commission to move Channel 45 from New Castle to 
Youngstown. Through its actions in this regard as evidenced by the vari- 
ous pleadings which it filed in connection with three rule-making proceed- 
ings, it became obvious that WKST had no intention of returning to the air 
as long as it could only serve New Castle. WKST had deliberately turned 
its back on the people of New Castle. It had its chance to bring service 
to this segment of the public; it refused. 


It is appellant's contention that the public interest would have best 
been served in this matter by allowing new applicants to compete with 
WKST so that the Commission could determine which proposal would pro- 
vide the best service to the public. Indeed, the Commission itself ap- 
peared to have just such an open policy in mind when it issued its order 
finalizing the rule-making proceeding resulting in the hyphenation of 
Youngstown and New Castle. Part of this decision was a denial of WKST's 
request that an order be issued to it that it show cause why its station 
designation should not be changed from New Castle to Youngstown. 
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It must always be kept in mind that the Commission's primary 
function is to operate in the public interest. "Its authority covers new 
and rapidly developing fields. Congress sought to create regulation for 
public protection with careful provision to assure fair opportunity for open 
competition in the use of broadcast facilities.'' United States v. Storer 
Broadcasting Company, supra, at page 203. The Federal Communications 
Commission undoubtedly had in mind fostering this open competition when 


it refused to issue the above-mentioned show cause order to WKST. 


It must also be borne in mind that no matter what their labels, both 
WKST and Jet had applications pending before the Commission at the same 
time. WKST sought to move its site from New Castle to Youngstown. Jet 
sought to serve Youngstown directly. Although these two applications were 
mutually exclusive, the Commission authorized the WKST move and rejected 
the Jet application. The Commission did not, although it should have, 
consider whether service was more necessary to New Castle than to 
Youngstown. The Commission did not, although it should have, consider 
which applicant would better serve the public interest, convenience and 
necessity. The Commission might have decided in favor of WKST's move 
to Youngstown. It might have decided that WKST must remain in New 
Castle. It might have decided that the Jet application should be granted. 
It might have decided that neither applicant should have the facility. But 
it should have decided all of these questions in one form or another with 


Jet designated as a party to the hearing. It was error not to do so. 


Ill. Pursuant to the Provisions of Section 309 (c) of the Communi- 
cations Act, the Effectiveness of the WKST Grant Should Have Been 
Stayed At Least Pending the Hearing On Community's Protest. 


As part of their protests, both Jet and Community Telecasting 
Company requested that the effectiveness of the WKST grant be stayed. 
This the Commission refused to do for the stated reason "that the public 


interest requires that the authorization in issue remain in effect." 
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Section 309 (c) provides, in pertinent part, that: 


". . . pending hearing and decision the effective date of 

the Commission's action to which protest is made shall be post- 

poned to the effective date of the Commission's decision after 

hearing, unless the authorization involved is necessary to the 
maintenance or conduct of an existing service, or unless the 

Commission affirmatively finds for reasons set forth in the 

decision that the public interest requires that the grant re- 

main in effect..." 

The grant of the WKST application cannot be construed to be neces- 
sary to the maintenance of existing service. WKST ceased operations 
two and one-half years ago. There is no surfeit of other service to 
listeners in New Castle from the existing stations in Youngstown. In 
fact, this appears to be the very reason why WKST sought to become a 


Youngstown station. 


The Commission's basis for finding that the public interest re- 
quires that the grant remain in effect was that ''a definite and compelling 
n eed exists for a first medium of local expression" in New Castle. This 
is indeed a worthy reason but hardly applicable to WKST who has refused 
to serve New Castle and who is now asking that its transmitter site be 
moved to Youngstown. Accordingly, the effective date of the WKST grant 
should have been postponed at least until a final determination is reached 
concerning Community Telecasting Company's hearing before the Com- 
mission. 


CONCLU SION 


For the foregoing reasons, the memorandum opinion and order of 
the Federal Communications Commission should be reversed with direc- 
tions that the grant to WKST be set aside and that its application be desig- 
nated for comparative hearing along with that of the Jet Broadcasting Com- 
pany, Inc. 

Respectfully submitted, 


HARRY J. DALY 
LENORE G. EHRIG 


Attorneys for Appellant 
August 15, 1957 
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There is No Merit To The Interpretation Advanced 
By The Commission Concerning The Effect Of The 
Amendment Of The Commission's Television Table 
of Allocations Deleting Channel 45 From New Castle, 
Pennsylvania, And Assigning It To The Hyphenated 
Community Of Youngstown, Ohio-New Casile, 
Pennsylvania 
The crux of this appeal is the diverse interpretations by the 
parties hereto of the effect of the Commission's amendment of its 
Television Table of Allocations to delete the assignment of Channel 45 
to New Castle, Pennsylvania, and to assign it instead to the hyphenated 
community of Youngstown, Ohio - New Castle, Pennsylvania. It 
appears to be the Commission's position that such amendment has no 


immediate effect on the allocation picture but might affect a change in 


futuro in that "Youngstown applicants. . .[are] for the first time also 


free to compete for the channel when WKST's license . . . [is] up 

for renewal or in the event its permit. . . [is] forfeited, surrendered 
or revoked." (Appellee's Brief, p. 14). Thus, the amendment which 
was effected by the Commission in October of 1956, will have no likely 
effect until WKST's license, not yet granted, will be up for renewal. 
Assuming arguendo that WKST still has a construction permit, it is 

now five years old. Who is to say how much older it will be before a 
license will be granted to WKST? To carry the Commission's position 
to its illogical conclusion, its action of 1956 will have no probable 
consequence until some time in 1960. This can hardly be the result 
which the Commission sought in amending its Table of Allocations. 
Much more logical is Jet's position that the Commission surveyed its 
Table of Allocations, recognized that although a channel was assigned 
to New Castle, it had not been used for a period of more than two years, 
determined that the public interest demanded the best possible use of 
the channel, deleted channel 45 from New Castle and assigned it instead 
to Youngstown-New Castle with the view toward opening the field up 

to healthy competition: 


cS It is interesting to note that in a statement by Commissioner Bartley, concurring in part and dissenting 
in part in the Commission's Memorandum Opinion and Order in regard to the protest of Community Telecast- 
ing Company against the WKST grant without hearing, the Commissioner stated, ". . . Iam of the opinion 
that the effect of our action of October 22, 1956 /amending the Television Tables of Allocations to delete 
the allocation of Channel 45 to New Castle and to assign it to Youngstown-New Castle/, was to create a new 
channel allocation in Youngstown, thus making it available for competing applications.” WKST, Inc., 

23 F.C.C, 354, 357. 





3 


The Commission further alleges that, since it did not raise this 
matter before the Commission, Jet has no right to argue in its brief 
that in view of the fact that WKST had gone dark and remained so 
after specific authorization to do so had expired, the Commission should 
have taken the formal step of revoking WKST's permit. Section 405 
of the Communications Act provides, among other things, that the 
filing of a petition for rehearing is not a condition precedent to judicial 
review of any decision, order, or requirement, except where the party 
seeking such review relies on questions of fact or law upon which the 
Commission has been afforded no opportunity to pass. _It is submitted 
that the argument complained of : was in fact presented to the Commis- 
sion in connection with the Jet Protest and Petition for Reconsideration 
wherein Jet discussed at length WKST's abandonment of its construction 
permit and the consequent forfeiture of its rights thereunder. The 
point raised by Jet in its brief is merely a further argument along this 
general line. It was not the intent of Section 405 to prohibit an 
appellant from doing anything other than parrotting the exact words of 
pleadings previously filed. 


IL. There Is No Merit To The Contention That Jet's 
Appeal Is Premature. 

Intervenor, American Broadcasting-Paramount Theatres, Inc., 
[hereinafter called ABC], maintains that the fact that the Commission 
granted oral argument to Community, the appellant in Case No. 13, 872, 
on certain matters raised in a protest which had been filed by Community, 
renders Jet's appeal in Case No. 13,873 premature and hence a nullity. 
With this contention, Jet cannot agree. 


2 

The Commission also attempts to apply the prohibition of Section 405 to Jet's argument that its 
application should have been accepted for filing. It is submitted that Jet, in its Protest, spoke at great 
length of the Commission's error in holding its application a total of 65 days without taking any action 
thereon. The argument objected to by the Commission is merely an extension of this point 
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Both Community and Jet filed protests and petitions for reconsider- 
ation of the Commission's actions in dismissing their respective 
applications and granting without hearing the application of WKST to 
move its transmitter site to Youngstown, Ohio. Although the Com- 
mission scheduled oral argument on certain matters raised by Community 


in its protest, it denied Jet's pleadings in toto. 


The appeal thereafter filed by Jet was in strict conformity with 
the statutory requirements of the Communications Act of 1934, as 
amended, and vested jurisdiction in this Court. Section 402(b) of the 
Act provides that an appeal may be taken by any person who is 
aggrieved or whose interests are adversely affected by any order of 
the Commission granting or denying any application. Section 402(c) 
Specifies that such appeal is taken by filing a notice of appeal with the 
Court within thirty days from the date upon which public notice is given 
of the decision or order complained of. Upon the filing of such notice, 
the Court shall have jurisdiction of the proceedings and of the questions 


determined therein. 


The decision complained of by Jet was a final decision as to it. 
Jet is a person who was aggrieved and whose interests were adversely 
affected by the decision. Its notice of appeal was timely filed within 
the thirty-days allowed by law. By the language of the statute, therefore, 
jurisdiction vested in the Court at the moment the notice was filed. 


Jet's right of appeal can neither be defeated by the action of the 
Commission in granting a hearing to Community on certain matters 
raised in its protest, nor can such right of appeal be held in abeyance 
until the conclusion of Community's protest. Such an interpretation 

'twould do violence to the language of Sec. 402(c),which makes a case 
appealable within, not after, thirty days of the order complained of. 
Indeed, such a reading might altogether destroy the right to appeal." 
Wrather-Alvarez Broadcasting, Inc. v. Federal Communications Com- 
mission, Case Nos. 13,617, 13,674, decided September 26, 1957, 





_..._:;U.S. App. D.C... ,  : ~‘F. 2d.) In the event that 
Community for some reason had determined not to prosecute its protest 
and failed to appear for oral argument on the scheduled date, Jet 
certainly would not have to await the indefiniteness of a Commission 
order concluding the proceeding before it could note its appeal. 


Since Section 402 confers the right on a party to appeal directly to 
the Court of Appeals, with jurisdiction vesting in the Court immediately 
upon the filing of the notice of appeal, it is manifestly incorrect to 
contend that this right can be divested by the action of any other party. 


The cases cited by Intervenor ABC in its brief do not support its 


contention that Jet's appeal is premature. 


Catlin v. United States, 324 U.S. 229 (1945), concerned the 
condemnation of land under the War Purposes Act of 1917. The question 
there for review was whether orders entered in the course of the 
proceedings were appealable as "final decisions". |The Court held 
they were not and that in condemnation proceedings appellate review 
could be had only upon an order of judgment adjudicating all rights 
including ownership and just compensation as well as the right to take 
the property, and not after only the initial taking of possession and title 
to the site. In the Jet case, however, all of Jet's rights were finally 
and completely disposed of by the Commission when Jet noted its appeal. 


Southland Industries v. Federal Communications Commission, 
69 App. D.C. 82, 99 F. 2d 117 (1938), involved an appeal brought from 
the Commission's action granting the application of the Hunt Broadcasting 
Association. At the time the appeal was filed, the appellant had 
pending before the Commission a petition for rehearing. The Court 
held the appeal to be premature since appellant had not exhausted its 
administrative remedies. This case differs from the Jet case in two 
important aspects. First, in Southland, the same party had matters 


pending in the Commission and the Court. Here, two applicants are 
involved, Jet and Community. Jet has nothing pending before the 
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Commission; it has only an appeal before this Court. Second, Jet 
diligently exhausted its administrative remedies, filing its appeal with 
this Court only after its petition for reconsideration and protest were 
finally denied by the Commission. 


Intervenor ABC cites the case of Klein v. Federal Communications 
Commission, 98 U.S. App. D.C. 73, 232 F. 2d 73 (1956), as further 
authority for its argument as to Jet's prematureness. It is submitted 
that such case can be distinguished from the Jet situation on its facts. 
There, two applicants sought mutually exclusive facilities in the domestic 
public land mobile radio service. After a comparative hearing, the 
hearing examiner issued an initial decision holding that (1) appellant 
was not entitled to comparative consideration with the competing 
applicant because he lacked the requisite character qualifications to 
become a permittee, and (2) that the competing applicant's application 
Should be granted. The Commission reviewed the Examiner's initial 
decision in two steps. OnJune 4, 1954, it affirmed the decision with 
respect to appellant's not being entitled to comparative consideration. 

On August 9, 1954, it affirmed the grant to the competing applicant. 
Appellant then filed a petition for reconsideration. Upon its denial, 
it noted an appeal with this Court. 


Intervenor thereupon moved to dismiss the appeal on the ground 
that it was not timely in that it should have stemmed from the Commis- 
sion's June 4th action. This Court denied the motion, however. In 
its per curiam opinion, it referred to this matter in a footnote, stating, 

"We agreed with the Commission, however, that 
appellant could obtain review of the denial upon 
this appeal. Accordingly we denied intervenor's 
motion to dismiss."' [Emphasis added. | 

In the Klein case, the two actions of the Commission were 
inextricably intertwined. Even so, the Court did not flatly hold that 


the time for appeal must run from the Commission's second action. 
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It merely stated, "appellant could obtain review." This language was 
undoubtedly employed because of the peculiar facts in that case. 


ABC, the intervenor in the Wrather-Alvarez case, cited supra, 


had there raised the identical jurisdictional argument it now advances 
concerning the situation in which one party takes an appeal to this Court, 
as Jet did here, while another party has a matter pending before the 
Commission, as did Community. This Court stated, at page 5 of its 


opinion, 


"The concept of an indivisible jurisdiction which must 
be all in one tribunal or all in the other may fit other 
statutory schemes, but not that of the Communications 
Act. Under the scheme of that Act, parties to Com- 
mission proceedings have their choice whether to 
seek relief from Commission action from the Com- 
mission itself or from the court. And it may happen, 
as it has here, that one party will choose one tribunal 
and another party the other. That both tribunals 
have jurisdiction does not mean, of course, that they 
will act at cross purposes. The Commission's 
normal deference to the court as the reviewing 
tribunal and the principle of judicial self-restraint 
can be relied upon to avoid unseemly conflict. 

It does not follow from our decision in South- 
land, supra, that we should dismiss a party's appeal 
after our jurisdiction has attached, because another 
party later petitions the Commission for rehearing. 
Nor does that consequence follow from our refusal to 
retain a case when the appellant himself subsequently 
petitions the Commission for rehearing. As we read 
the Communications Act, we have jurisdiction of an 
appeal filed within thirty days of the public notice of 
Commission action by a party aggrieved by that action." 


It is submitted that this Court's decision in the Wrather-Alvarez 
case is dispositive of the jurisdictional question which has been raised 
here and that if Jet had not filed its appeal when it did, it would have 
lost its right to appeal. 





CONCLUSION 


For the foregoing reasons, in addition to those heretofore stated 


by appellant in its brief, it is respectfully submitted that the memorandum 


opinion and order of the Federal Communications Commission of 

April 17, 1957, should be reversed with directions that the grant to 
WKST be set aside and that its application be designated for comparative 
hearing along with that of the Jet Broadcasting Company, Inc. 


Respectfully submitted, 


HARRY J. DALY 
LENORE G. EHRIG 


1026 Pennsylvania Bldg. 
October 8, 1957 Washington 4, D. C. 


Attorneys for Appellant 
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No. 13,873 
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Intervenor 
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No. 13,872 


COMMUNITY TELECASTING COMPANY (WXTV), 
Appellant, 
V. 
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Appellee, 
AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC., 
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Page 


Application for Modification of 
Permit : 


Protest and Petition for 
Reconsideration 


Protest Against Grant of WKST-TV 
Modification, Request for Stay and 
Petition for Commission to Accept 
Application of Jet Broadcasting 
Company and to Designate it for 
Comparative Hearing with WKST-TV 


Opposition to Protests and Petitions for 
Reconsideration 


Reply to Opposition to Protests and 
Petitions for Reconsideration 


FCC Opinion and Order, denying petitions 
for Reconsideration and Setting 
Issues for Oral Argument 

Construction Permit to WKST, Inc. 


FCC Letter to Community Telecasting 
Co., February 20, 1957 


FCC Letter to Jet Broadcasting Co. 
February 20, 1957 ° 
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Fer Form 301 Form Approved 

1956 Budget Bureau No. 52-R014.13 — 
ue, Neme and post officé address of applicant (See Instruction D) 
Section I UNITED STATES OF AMERICA 


WKST INC. 2 
Cathedral Building 
New Castle, Pennsylv 


ES ae 
> a. 
A. This form is to be used in applying for authority to construct a new Siar NOV 1956 = 


AM (standard), commercial FM (frequency modulation), or television Send notices and communications to the fdllowing-named nee 
broadcast station, or to make changes in existing broadcast stations. the post office address indicated $£ “tf ferent 


This form consista of this part, Section I, and the following sections: Mr. Ss. W. Townsend: at above address; ¢ : d Rol 
e as 


Section Il, Legal Qualifications of Broadcast Applicant 


quenc 
Section II], Financial Qualifications of Broadcast Applicant v/ Ney 2 Deg 
Section IV, Statement of Program Service of Broa*~ast Applicant mee Okw |" 


Section V~A, Standard Broadcast Engineering Data 


FEDERAL COMMUNICATIONS COMMISSION 


APPLICATION FOR AUTHORITY TO CONSTRUCT A NEW BROADCAST 
STATION OR MAKE CHANGES IN AN EXISTING BROADCAST STATION 


INSTRUCTIONS 















Unlimited Other 
ion V- i 
Section B, FM Broadcast Engineering Data - ( 4 ti ) ( ify) 
Section V-C, Television Broadcast Engineering Data 





Section V-G, Antenna and Site Information 
Type of station (as Standard, FM, Television) 

















B. Prepare three copies of this form and all exhibits. Swear to one copy Television 
of Section I. Prepare two additional copies (a total of five) of Section 
V-G and associated exhibits. File all the above with Federal Communi- Station location 
cations Commission, Washington 25, D. C. City State 
C. Number exhibits serially in the space provided in the body of the New Castle 
form and list each exhibit in the space provided on page 2 of this 2 If authority to make changes in an existing station is 
Section. Show date of preparation of each exhibit, antenna pattern, and eques ted 
map, and show date when each photograph was taken. (a) Present facilities 
Frequency Call [Channel | Power in kilowatts 
D. The name of the applicant stated in Section I hereof shal] be the 656-662 WK ST No, Night “ p 
exact corporate name, if a corporation; if a partnership, the names of all 45 5 
partners and the name under which the partnership does business; if an mec TV 
unincorporated association, the name of an executive officer, his office; Hours of operation 
and the name of the association. In other Sections of the form the name Unlimited Xx Sharing with Other 
need be only sufficient for identification of the applicant. ent (Specify Stations) | (specify) 
€. Information called for by this application which is already on file Limited 





with the Commission (except that called for in Section V -G) need not be 
refiled in this application provided (1) the information is now on file in Station location 


another application or FCC Form filed by or on behalf of this applicant; City New Castle “Pennsylvania 
(2) the information is identified fully by reference to the file number (if 


any, the FCC form number, and the filing date of the application or other 
form containing the information and the page of paragraph referred to, (>) If this application is for changes in an existing authorization, com- 
and (3) after making the reference, the applicant states: ‘‘No change Plete Section I and any other seciions necessary to show all substantial 
since date of filing.’? Any such reference will be considered to incor- |°banges in information filed with the Commission in prior applications or 
porate into this application all information, confidential or otherwise, | |®Ports-_ In the spaces below check Sections submitted herewith and as to 
contained in the application or other form referred to. The incorporated Sections not submitted herewith refer to the prior application or report con- 
application or other form will thereafter, in its entirety, be open to the taining the requested information in accordance with Instruction E. (Ioon 
public. templated expenditures are less than $5,000, complete paragraph 1 of 
Section III only. Section IV is not required for applications for minor 
changes not involving change in power, change in frequency, change in 
hours of operation, or moving from city to city.) 




















F. Thie application must be executed by applicant, if an individual; by 
a partner of applicant, if a partnership; by an officer of applicant, if a 
corporation or association; or by attorney of applicant only under con- 
ditions shown in Section 1.303, Rules Relating to Practice and Pro- 
cedure, in which event satisfactory evidence of disability of appli- 
cant or his absence from the Continental United States and authority 
of attorney to act must be submitted with application. 


Section Noe Para. No. Reference (File or Form No. ard Date) 
Pej section 11 
Section ITI 
Section IV 
Section V 
Have there been any substantial changes Yes[—] No 
in the information incorporated in this ° 
application by reference in this paragraph? Not app! icable 
3. If this application is contingent on the grant of another 
H. BE SURE ALL NECESSARY INFORMATION IS FURNISHED AND ALL PARAGRAPHS pending application, state name of other applicant and file 

ARE FULLY ANSWERED. IF ANY PORTIONS OF THE APPLICATION ARE NOT AP- muber of other application. 


PLICABLE, SPECIFICALLY SO STATE. DEFECTIVE OR INCOMPLETE APPL Not applicable 
CATIONS MAY BE RETURNED WITHOUT CONSIDERATION. 









G. Before filling out this application, the applicant should familiarize 
himself with the Communications Act of 1934, as amended, Parts 1, 2, 3 
and 17 of the Commission’s Rules and Regulations and the Standards of 
Good Engineering Practice. 

















Broadcast Application LEGAL QUALIFICATIONS Section II, Page 3 
5 Teble I 


INSTRUCTIONS: If applicant is an individual, fill out columns (a) and (0) stating (a) applicant's neme and residence (home) address or addresses, and (b) applicant's date and place 
of birth. If applicant is a partnership, fill out colums (a), (0), (c) and (g), stating as to each general or limited partner (including silent partners): (a) name and residence 
(home) address or addresses, (b) date and place of birth, (c) nature of partnership interest (i.e. general or limited), and (4) percent of omership interest. If applicant is a cor- 
poration or an unincorporated association, fill out all colums, giving the information requested as to all officers, directors and members of the governing board. In addition, give 
the information as to all stockholders, stock subscribers, holders of membership certificates of other omership interests, unless the applicant has more than 1) stockholders stocks 
Subscribers or holders of membership certificates or other ownership interests, in which case furnish the information as to all persons oming 3 percent or more of the capital stock 
meubership or omership interest, and all persons who voted 3 percent or more of such stock or interest at the last meeting of stockholders, members or omers. If applicant is a ‘ 
corporation or unincorporated association, state in colums (¢) the percent of voting stock or voting interest held, (d) whether or not the individual is a director or member of the 


governing board (Yes or No), (e) the mmber of shares of stock of all classes or membership interests held, and (f) the number of* shares tock asses or menbership 
interests subscribed for. ; Se Nes ene bs 


NAME AND RESIDENCE (home) ADDRESS (es) Ps 
es or No 


(a) (4) 


S.W. Townsend October 10, 1905 Pres. Treas. 
215 E. Lincoln Avenue Galion, Ohio Director 
New Castle, Pa. 


Wanda E. Townsend October 22, 1919 V. Pres. 
215 E. Lincoln Avenue New Castle, Pa. Ass't. Treas. 
New Castle, Pa. 


A.W. Graham Nov. 23, 1909 ‘| Sec. 
8424 Bay Pines Blvd. Columbus, Ohio ” 
St. Petersburg, Florida 


Estate of Charles H. Johnson deceased 
905 Highland Avenue 
New Castle, Pa. 
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EXHIBIT NO. 9 
(Prepared November 7, 1956) 
[Received Nov. 16, 1956] 


In Re Section IV, Paragraphs 2(a) and 10: 


The program type percentages set forth in Paragraph 2(a) of 
Section IV of this application do not adequately reflect the operations of 
WKST-TV, which included a substantial amount of discussion and ed- 
ucational programming. 


The percentages stated in Paragraph 2(a) reflect 1954 operation 
under the adverse economic conditions which, in January, 1955, forced 
the station to suspend its operations, pursuant to FCC approval, pend- 
ing this requested modification of its facilities to conform to modern 
television practices. However, even under such adverse conditions, 
WKST-TV carried many educational and discussion programs which 
are not reflected in the 1954 composite week as selected by the Com- 


mission. 


Included among WKST-TV's regular discussion programming was 
the show "Valley Forum," which is described in detail at Exhibit 7, 
above, in addition to a regular program in which the Hon. Edward A. 
DeCarbo, Mayor of New Castle, conducted discussions of issues 
important to the area. Among other subjects, this program involved 
discussions of traffic control systems, civic bond issues, fiscal and 


financial problems, reports to the citizens, etc. 


Among WKST-TV's regular educational programs was a fifteen 
minute weekly telecast by New Castle High School students, entitled 
"Teen Time." This program, of a workshop type, was designed to 
inform the audiences of various school activities and projects. The 
art work, talent selection, and actual conduct of the programs was 
done by the students, themselves. In addition, WKST-TV carried a 
regular program, approximately once a week, on which the New Castle 
Superintendent of Schools, Mr. Walter Kearney, discussed various 


scholastic accomplishments, progress, and problems. 
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The applicant believes that the operation of WKST-TV pursuant to 
the modification requested herein will offer an even greater opportunity 
for the presentation of public service programming. At the time 
WKST-TV was forced to suspend its operations pending this modification, 
it was on the air for 34-3/4 hours per week. Upon a grant of this 
application, it will be able to resume its operations on an expanded 
scale, broadcasting 60 hours of programming per week. This expansion 
of operations will permit a greater flexibility in the scheduling of public 
interest programming. In addition, greater economic flexibility will 
result from expansion of the populations within the station's Grade A 
contour from approximately 69,000 UHF television families under its 
former operation to approximately 202,000 UHF television families 
under its proposed operation. It may be expected that the operation of 
WKST-TV in sound economic fashion, as proposed herein, together with 
its increased hours of operation, will increase the station's ability to 
provide public service programming to meet the needs and interests of 


the area to be served. 
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Section V-C 


(Indicate by check mark) 
(If application is for a new station or for-any of the changes mmbered B through D, complete all paragraphs of this form; if 
change E is of a character which will change coverage or increase the overall height of the antenna structure more than « feet, 
answer all paragraphs, otherwise complete only paragraphs 2 ard 7 and the appropriate other paragraphs; for changes F throgh I, 
complete only paragraph 2 and the sppropriate other paragraphs; for change J, complete only paragraphs 2, 5 and 16(0). 


A-(_) Construct a new station F.(7] Construct or change auxiliary antenna system 
B- (KJ Change effective radiated power or G. [1] Change transmitter 
I anterma height above average terrain H. (_] Install auxiliary or alternate 
c.{X) Change tranemitter location main transmitter 
D. [7] Change frequency I. [—] Other changes (specify) 
J+ [_] Change studio location 


|e _ Facilities requested 
Is the proposed construction in the immediate Yes 0 NofX] 
vicinity of any other radio station or will the 
Proposed transmitting antenna be supported by the antenna structure of 
any other radio station? If ‘‘Yes’’, attach as Exhibit No. complete 
ng details and effect upon other station. 


Submit as Exhibit No. Ex=-1 a vertical plan sketch for the proposed 


total inoludi building if iving heights abov 
max: 22.96 | mau: 20.76 cea gran ening eraperine well tony) erring been store 
Ini: 198 SES 119 


prall height in f bove ground heigh 
3e Station location (principe J sea level. Without alee 


lighting ) 
= 
d “Sennsylvania 5 C ‘astle 1663 
Overall height in feet above ground. | Overall height in feet above mean 


(With obstruction lighting) sea level. (With obstruction lighting) 
641 1666 


Height of antenna radiation center 
City or town Street Address (or other identifi- | in feet above mean sea level. 
cation) Geographical coordinates of antenna (to nearest second). 
Youngstown Midlothian Blvd. a Ee ee nee oneawoae) 


a location 4] 03 42.6 80 38 06.5 


How were coordinates 
rome Topographic Map 
City or tom 


New Castle 


Rated power - 
ax: 10.72 


Horiz, 13.10 
Max. 13.45 


Malce Type No. 
Qf the above transmitter has not been accented for licensing by the 
soe! ee ae ; oe as a 
transmitter details. Showing should include achematic diagram and 
full details of frequency control. If changes sre to be made in Number of sec Rated input power | Power gain in db 
ee OMICS aia = a aia eaeeiiccaineen 
of change.) On file 


_If directional antenna is 
. Describe in Exhibit No. means which will be used for deter- proposed, give full details in- 


| michiefent - wt te 3 aterm cluding horizontal and vertical plane radiation patterns, 


sified in this application. as Exhibit No. Not proposed 


Is electrical or mechanical beam tilting bt | 
proposed? If so, describe fully. in Exhibit No. F 
including horizontal and pertinent vertical radiation patterns. 


Will antenna be altered to provide mull fill-in? Yes] no[7] 


If yes, describe fully in Exhibit No. Fo] 
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[Received Mar. 21, 1957] 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 
In re Application of ) 
WKST, INC. 


Newcastle, Pennsylvania File No. BPCT-2234 


For Construction Permit to 
Change Transmitter Site, etc. 


) 
) 
) 
) 
) 
) 


PROTEST AND PETITION 
FOR RECONSIDERATION 
Community Telecasting Company (WXTV), by its attorney Carl 

L. Shipley, and pursuant to Sections 309(c) and 405 of the Communica- 
tions Act, hereby protests and requests reconsideration, respectively, 
of the Commission's action of February 20, 1957, granting without 
hearing, the above entitled application of WKST, INC. for modification 
of construction permit to change the transmitter and antenna site of 
Station WKST (TV) and make other changes in the operating facilities 
of that station. Reconsideration is also requested of the Commission's 
action taken at the same time in dismissing and failing to give compara- 
tive consideration to an application of Community Telecasting for a 
modification of its construction permit to specify Channel 45 in Youngs- 


town, Ohio. In support thereof, petitioner states the following: 


Preliminary Statement 
1. Sanford A. Schafitz and Guy W. Gully, d/b as Community 
Telecasting Company, are holders of a construction permit for a new 
television station to operate on Channel 73 at Youngstown, Ohio (BPCT- 
2015). Said permit was granted by the Commission on November 2, 
1955. The proposed station has been assigned the call letters WXTV. 


2. WKST, INC. is the permittee of television Station WKST (TV), 
which was originally authorized to operate on Channel 45 at Newcastle, 
Pennsylvania. The original WKST construction permit was granted 
by the Commission on September 4, 1952 (BPCT-985), 
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with the transmitter and antenna site located in Newcastle. 
WKST (TV) actually commenced operations on April 15, 1953, and ob- 
tained from the Commission a series of STA's extending from then 
until March 2, 1954. On February 2, 1954, WKST (TV) filed an appli- 
cation for a license to cover its then completed construction, and no 


further STA's were necessary. 


3. On January 10, 1955 the Commission authorized WKST (TV) 
to suspend operations for a period of 90 days commencing on January 
14, 1955, and this authority was extended to July 14, 1955. Inthe 
meantime WKST filed an application for authority to move its operation 
to Youngstown, Ohio. This application was returned to the applicant 
on January 23, 1956, after the Commission's Report and Order of 
January 13, 1956, denying the WKST request (see Docket No. 11280) to 


move. 


4. On March 19, 1956 WXTYV filed a petition with the Commission 
requesting the Commission to amend the Table of Assignments contained 
in Section 3.606 of the Rules to substitute Channel 33 for Channel 73 at 
Youngstown, on the grounds that it had encountered severe difficulties 


in going forward with construction on Channel 73 because of reluctance 


of networks and advertisers to use high frequency UHF stations, and 
because of competition with other stations in the community on lower 
assignments (See Docket No. 11766). On July 9, 1956 the Commission 
instituted a rule making proceeding in response to said petition. On 
its own motion the Commission reconsidered in the same proceeding 
the formerly denied request of WKST to move to Youngstown on 
Channel 45. 


5. On October 22, 1956 the Commission issued its Report and 
Order (Docket No. 11766) as a result of said proposed rule making, 
and amended its Table of Assignments in Section 3.606 to make Youngs- 
town, Ohio-Newcastle, Pennsylvania a hyphenated community for the 
use of Channel 45. Thus, in addition to the already assigned channels 
21-, 27, and 73-, Youngstown obtained a 4th channel (45-) ona 
hyphenated basis. 
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6. On November 16, 1956 WKST filed an application for a modi- 
fication of its construction permit to locate its transmitter and antenna 
on Midlothian Road in Youngstown, Ohio (BPCT-2234), leaving its main 
studio in Newcastle, Pennsylvania. On February 20, 1957 the Com- 


mission granted said application without hearing. WxXTV, by this 


petition, protests and requests cancellation of that grant. 


7. On November 30, 1956 WXTYV filed with the Commission an 
application to modify its construction permit to substitute Channel 45 
for Channel 73 at Youngstown, in view of the fact that the Commission 
had made that channel available in Youngstown by its action of October 
22, 1956. WxXTV requested that its application be set for a compara- 
tive hearing with that of WKST, as referred to in paragraph 6 above. 


8. On February 20, 1957, the date on which the Commission 
granted the WKST application to move its antenna and transmitter to 
Youngstown on Channel 45, the Commission dismissed the application 
(BMPCT-3752) of WXTV requesting use of Channel 45 in Youngstown. 
In the same action the Commission denied petitioner's request for a 


comparative hearing on the use of Channel 45 at Youngstown. 


9. The population of Youngstown, Ohio is 168,330 persons, while 
that of Newcastle, Pennsylvania is 48,834 persons. These two cities 
are separate and distinct, located 17 miles apart in different states. 
WKST has been off the air for over two years. The Commission 
granted it authority to suspend operations January 14, 1955 on the basis 
of its contention that it was economically impossible to compete with 
the stations in Youngstown. The substantial effect of the Commission's 
action in granting WKST authority to locate its antenna and transmitter 
in Youngstown is grant of a new station to Youngstown and deletion of a 


station from Newcastle. 


10. By dismissing and returning the WXTV petition for authority 
to use Channel 45 in Youngstown, the Commission in effect 
denied an application by WXTV for a construction permit for 
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Channel 45 at Youngstown. By letter dated February 20, 1957 the 
Commission denied the WXTV request for comparative hearing between 
its application and that of WKST for Channel 45 at Youngstown. The 
instant petition seeks reconsideration of these actions under Section 405 


of the Communications Act. 


Allegation Of Particular Facts 
To Show That Protestant Is A 
Party in Interest 
1. Community Telecasting Company is the permittee of UHF 
television Station WXTV, Youngstown, Ohio. Said permit was issued 
on November 2, 1955 for operation on Channel 73. When protestant 
commenced to lay plans for construction in accordance with said per- 
mit (BPCT-2015), it found that national advertisers and networks were 
so prejudiced against the higher UHF channels that economic success 
seemed unlikely. Also, at that time there was a serious problem as to 
obtaining adequate equipment. WXTV was at a severe competitive dis- 
advantage with the two existing television stations at Youngstown, i.e. 
WFMJ-TV, on Channel 21, licensed to Vindicator Printing Co. since 
March 1953, and WKBN-TV, on Channel 27, licensee to WKBN Broad- 
casting Company since January 1953. 


2. The competitive situation for so high a UHF channel as 73 
was so serious that on March 19, 1956 WXTV petitioned the Commission 


to substitute Channel 33 for 73 at Youngstown. That petition was made 


the subject of a rule making proceeding which was not concluded until 
October 22, 1956 (See Docket No. 11766). All information that WXTV 
could obtain, taken together with its experience in trying to obtain ad- 


vertisers and network affiliation, indicated that operation on Channel 
73 at Youngstown under the present table of assignments was then 
economically uncertain. The Commission's action of February 20, 
1957 granting WKST authority to move its transmitter and antenna to 
Youngstown in effect places a new and third lower UHF channel in 
Youngstown. This is particularly so since WKST had to close its 
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operation in Newcastle in January 1955 and has been off the air 
Since that time. The net effect is to compound a competitive situation 
that was difficult and make it much worse. While WXTV had channels 
21 and 27 to compete with before, now it has 21, 27 and 45. Asa 
result, WXTV will be in active local competition with a third lower 
channel UHF station in Youngstown, and could never get network or 
national advertising business, and could not long survive. Accordingly, 
WXTV claims standing to be heard herein because of the new, direct 
economic hardship to it which will flow from the grant of the WKST 
transmitter and antenna move application. Sanders Bros. v. FCC, 
301 U.S. 470. 


3. WXTV could not undertake construction in accordance with 
its permit for Channel 73 at Youngstown until after the Commission 
disposed of its petition to change to Channel 33. As set forth above, 
that action was taken by the Commission on October 22, 1956, to be- 
come effective on November 21, 1956. In said action, the Commission 
gratuitously undertook to change its Table of Assignments by changing 
the assignment of Channel 45 from Newcastle, Pennsylvania to a 
hyphenated community, called Youngstown- Newcastle. Asa main 
reason for its action in establishing the hyphenated community to make 
Channel 45 available to Youngstown, the Commission stated in its 
Report and Order of October 22, 1956 (Docket No. 11766) as follows: 


"In our January 13, 1956 Report and Order in 
Docket No. 11280 (FCC-56-45), we refused to 
shift Channel 45 from New Castle to Youngstown. 
Our decision was predicated on the fact that, in 
addition to two operating television stations in 
Youngstown, there was a recent grant of a con- 
struction permit for a new station on Channel 73; 
so it appeared that Youngstown would soon there- 
after have three stations. We held that the 


assignment of a fourth channel to Youngstown 
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Xx X X was not warranted. However, the permittee 
of Channel 73 has not constructed its station; it 
now asks that its channel be deleted and that 
channel 33 be substituted therefor. While we 
conclude that the objections to the previous 
proposal to shift channel 45 still obtain, it now 
appears that, if a lower UHF channel is not 
assigned to Youngstown, there will not be three, 
-- much less four -- television stations on the 
air in the area in the immediately foreseeable 
future. Thus, an allocation of a lower channel 
in the community may very well result in an 
earlier commencement of an additional service." 


(Emphasis supplied.) 


The Commission, as an expert body, is familiar with the com- 
petitive disadvantages suffered by a high UHF station thrown into com- 
petition with lower frequencies, and must take judicial notice of this 


fact. Wherever advertisers or networks have the choice, they favor 


and do business with the lower frequencies. The Commission's files 


are replete with evidence of this prejudice against high UHF channels 
and documentation is not needed as it is a matter of common knowledge 
by the Commission and the industry generally. The Commission 
recognized this fact in determining that assignment of a fourth channel 
to Youngstown was not warranted. Nonetheless it has gone ahead and 
done that very thing, when the economic consequences to WXTV will be 
fatal. More importantly, the quoted language of the Commission sug- 
gests that it purposely assigned another low channel to Youngstown 
because it seemed unlikely that Channel 73 could be used there. The 
record shows that WXTV only delayed commencement of construction 
until the Commission acted upon its petition to change from Channel 73 
to Channel 33. On December 14, 1956 WXTV notified the Commission 


by sworn affidavit that it was undertaking construction in accordance 
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with its construction permit, and is only awaiting final approval at 
this time of a site change application before completing construction. 
Thus, WXTV will be confronted with the active, direct, local competi- 
tion of WKST on Channel 45 in Youngstown, and will suffer severe 
economic loss and injury thereby. 


4. The immediate financial threat to WXTV by reason of the 
Commission's grant of authorization for WKST to move its transmitter 
and antenna to Youngstown comes from the fact that WKST intends a 
complete reorientation of its program and business policy. Until 
January 14, 1955, when it went off the air in Newcastle, it was a New- 
castle station, programming for Newcastle, and deriving its revenue 
from Newcastle. Under the new authority, it will come into Youngs- 
town as a new operation and orient its programming and business 
planning toward Youngstown. It will be a new competitive market 
factor. That it is a completely new operation in substance is 

demonstrated by the fact that the Commission gave its application 
to move to Youngstown a new application number, i.e. "BPCT-2234", 
instead of a BMPCT or "modification" number. This was done be- 
cause construction was complete and a license application was pending. 
The new proposal is in effect a new construction permit, and the 


Commission treated it like one. 


5. The original Table of Assignments contained in Section 3.606 
of the Commission's Rules gave three channels to Youngstown, one to 
Warren (67), and one to Sharon (39), Pennsylvania. The latter two 
cities are approximately 8 miles from Youngstown. Thus, a total of 
five television channels were assigned to the Youngstown area. The 
Youngstown Urbanized Area only has a population of 298,051, including 
Warren, and the addition of Channel 45 through the protested grant 
does violence to the Commission's assignment principles. Youngstown 
is solely a UHF market. The two existing stations, WFMJ-TV on 
Channel 21, and WKBN-TV on Channel 27, provide Grade A service to 
867,600 and 779,500 persons, respectively. WXTV on Channel 73 


will serve the same area, and with WKST on Channel 45, another 3/4 
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of a million persons will get Grade A service, and perhaps 1.3 million 
will receive Grade B service. Since WXTV on Channel 73 is the 
highest frequency, the terrible effect on its operation by the addition of 
WKST on Channel 45 is obvious. The two existing television stations 
have primary affiliations with NBC and CBS. WKST in comments filed 
in Docket No. 11280 stated that it plans to become affiliated with ABC, 
and has had conversations with network officials to that effect. WXTV 
would have no opportunity to affiliate with a network with Channel 45 
occupied in Youngstown by WKST, despite the happy fiction that the 
main studio is in Newcastle. In substance Youngstown is getting another 
UHF station. 


6. Protestant's standing herein is based upon the major economic 
threat to its existence posed by competition in the Youngstown market 
from WKST operating on Channel 45 with its transmitter and antenna 

located at Youngstown. Heretofore it was a Newcastle station. 
Now it is a Youngstown station. WxXTV will be left as the only non- 
network station in Youngstown, and the Commission itself has recognized 
that economic survival without a network affiliation is almost impossible. 
(See Report and Order, Docket No. 11532). 


7. Protestant also claims standing as a party aggrieved under 
Section 405 of the Communications Act and the decision in Ashbacker 
Radio Corp. v. FCC, 326 U.S. 327, since its application for a modifi- 
cation of its construction permit to specify Channel 45 at Youngstown 


was dismissed and returned and its request for a comparative hearing with 


the application of WKST was denied. Since January 14, 1955 WKST has 
been off the air on Channel 45 at Newcastle and by its own statements 

in pleadings in Docket 11766 it never intended to recommence opera- 
tions. The channel was in effect abandoned and vacant, and had been 
for more than two years. The Commission had twice denied attempts 
by WKST to shift Channel 45 to Youngstown. (See Report and Order, 
Docket No. 11280, released April 21, 1955, and Report and Order, same 
docket, released January 13, 1956). The Commission had found that 
the use of Channel 45 at Youngstown would not be in the public interest. 


“nm 
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However, when WXTV asked the Commission in March 1956 to substitute 
Channel 33 for Channel 73 at Youngstown, the Commission on its own 
motion undertook a third review of the WKST request, and, in its 
Report and Order in Docket 11766, released October 22, 1956, denied 
the WXTV request, and amended its Table of Assignments to make 
Channel 45 available at Youngstown through the device of a hyphenated 
community. In effect Channel 45, which had been abandoned at New- 
castle, was reassigned to Youngstown, and should have been open to 
competition from qualified applicants. Both WKST and WXTV, 
protestant herein, applied for Channel 45 at Youngstown. The Com- 
mission dismissed the WXTV request and returned its application on 
the grounds that Channel 45 was still occupied by WKST at Newcastle. 
Simultaneously the Commission granted the WKST application to modify 
its construction permit to move its transmitter to Youngstown. 
This series of steps was nothing more than a fiction whereby Channel 
45 was removed from Newcastle, Pennsylvania and reassigned to 
Youngstown, Ohio. It is pure imagination to say it was occupied at 
Newcastle, because it had been effectively, intentionally, purposefully , 
and completely abandoned in January of 1955. There is a further ques- 
tion as to whether there was any construction permit outstanding to 
WKST to modify. It hada license application on file and had completed 
construction at the time it went off the air. Its application to move to 
Youngstown was treated as an application for a new construction permit, 
not a modification of an old one. More importantly, no additional 
STA's had been issued since February 1954, and no authority to sus- 
pend operations was granted after July 14, 1955. Thus, there was not 


only substantial abandonment by intent and purpose, but technically as 
well. Therefore, the channel was open and WXTV should have hada 


hearing on its application along with that of WKST. 


Facts Showing Grant Of Channel 
45 to WKST At Youngstown Was 
Not In The Public Interest 


1. The Commission is only authorized to make a grant when it 
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will serve the public interest. There is no showing in the record that 
the grant of the WKST application is in the public interest. It may be 
in the private interest of WKST, since it had abandoned operations on 
Channel 45 at Newcassle, and was anxious to move to Youngstown. 


WKST made no attempt in its application to show how a move to Youngs- 


town would serve the public interest, and the Commission in granting 


the application made no findings on this issue. 


2. The public interest considerations involved in the grant far 
outweigh the private financial interests of WKST. For example, the 
two existing Youngstown UHF stations have incurred losses of nearly 
a half million dollars during the past four years in developing UHF in 
Youngstown. WXTV, which has had a construction permit since 
November 1955, has been unable to build because surveys and 
investigation by the permittee indicate that it has been economically 

impossible to operate on Channel 73 in competition with the two 
existing stations on channels 21 and 27. Only in the last few months 
has the picture changed to justify going ahead on Channel 73. On the 
basis of this change, WXTV has commited itself to build at once, has 
acquired a new site, purchased land, commited itself for equipment 
and other material, and is only awaiting Commission approval of its 
site change to start. Now with the prospect of WKST operating from 
Youngstown on Channel 45, all of the old problems of competition, the 
disadvantages of Channel 73 in competition with Channels 21, 27, and 
45, and the other factors as set forth herein above, are brought to life 
again. It seems virtually certain that WXTV will be a financial failure, 
and that Youngstown will be left with three lower frequency UHF stations. 
This will adversely affect the public interest in that it will discourage 
the development of the higher UHF frequencies, and destroy the full 
development of UHF television. In addition, the instant grant will 
deprive Newcastle of its only television station. While the studio may 
remain, WKST has made it perfectly clear that its operation will not 
be for the benefit of Newcastle. (See Comments of WKST, Inc. p. 14, 
filed in Docket 11766). Asa result, Newcastle will probably be the 
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largest city in the United States without a television station. There is 
a serious question as to whether the WKST proposal will even put a city 


grade signal over Newcastle. 


3. The Commission's action in granting the application herein 


of WKST is wholly inconsistent with the public interest findings made in 


its Report and Order in Docket No. 11766, wherein it stated that assign- 


ment of Channel 45 to Youngstown was unwarranted. The instant grant 
will result in the wanton and unnecessary destruction of Channel 73 in 
Youngstown, as it certainly cannot be used in competition with three 


other lower frequency stations in so limited a market. 


4. The public interest will not be served by letting WKST 
obtain what is in effect a grant of a construction permit to 

operate a station on Channel 45 at Youngstown without the health- 
ful competition that comes from a comparative hearing. The fact that 
WKST went broke in Newcastle ought to raise public interest questions 
of whether the management is competent, or whether it operated in the 
public interest. The public will not be served if it repeats the New- 
castle performance in Youngstown, and, while keeping WXTV off the air 
on Channel 73, manages to go broke again on Channel 45. There isa 
serious question whether an applicant that has once made an economic 
failure on a frequency ought to have priority to make a secondtry. The 
public may be deprived of service for a long time to come through such 
a situation. There is a certain lack of candor in the entire WKST 
approach. Instead of applying for a construction permit on Channel 45 
at Youngstown in the nomral way, they sought to revive the abandoned 
construction permit at Newcastle and use that as a shield to get into 
Youngstown on Channel 45 without the risk of a competitive application. 
This is a devious maneuver which the Commission should look right 
through. The public interest is measured by the substance of what 
is done, not by the mere form. Here there is in effect a new applica- 
tion for a new facility which did not become available until November 
21, 1956. When Channel 45 became available at Youngstown for the 
first time, it should have been open to all applicants. It is a new 
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assignment, and as such, WXTV has a legal right to apply for it along 
with any other qualified applicant. 


Issues Upon Which Protest 
Should Be Heard 

The protest hearing should cover the following issues: 

1. To determine all the facts and circumstances which led 
WKST to propose a change in transmitter and antenna sites from New- 
castle to Youngstown, and the particular facts whic led to the 
selection of the specific site in Youngstown; 


2. To determine all of the facts and circumstances with re- 
spect to WKST plans to identify itself with Youngstown, as 
distinguished from Newcastle, where its main studio is nominally 


situated; 


3. To determine the facts and circumstances that led to 
abandonment of operations at Newcastle by WKST in January 1955, the 
alleged financial losses, and the factors that led to such losses; 


4. To determine whether there has been a full disclosure with 


respect to financing the new construction at Youngstown; 


5. To determine the areas and populations which would gain or 
lose service by reason of the change in transmitter and antenna sites 
by WKST; 


6. To determine whether WKST complied with Section 3.651 of 
the Rules in its operations at Newcastle; 


7. To determine whether WKST complied with Section 3.667 of 
the Commission's Rules as to turning in its authorization upon dis- 


continuance of operations in January 1955; 


8. To determine whether a grant of the WKST application would 
contravene the provisions of Section 3.607 of the Commission's Rules 
respecting channel assignments, Section 307(b) of the Communications 
Act respecting equitable distribution of facilities, and the Ashbacker 


doctrine; 
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9. To determine whether the grant of the WKST application would 
adversely affect the operations of UHF stations now operating or 
authorized to operate at Youngstown, or whether the public would be 
deprived of the service of any such stations by reason of the grant 
herein; 


10. To determine the need of another UHF service at Youngs- 
town at present, and whether such need outweighs the prospects of 


injury to existing or authorized stations; 


11. To determine the program proposals of WKST, and whether 
they meet the needs of the area; 


12. To determine whether the instant grant was made im- 


properly and in violation of the Commission's Rules and the Com- 


munications Act and the Ashbacker decision by the Supreme Court 


concerning comparative hearings on mutually exclusive applications; 


13. To determine whether, in the light of the facts adduced 
under the foregoing issues, the public interest would be served by a 


grant of the WKST application to move to Youngstown. 


The Commission Erred in Dis- 
missing the WXTV Application 
Without Hearing 
1. As set forth hereinabove, WXT’V filed an application 

(BMPCT-3752) to modify its construction permit to specify Channel 45 
in lieu of 73 at Youngstown, on November 30, 1956, and at the same 
time requested a comparative hearing with the WKST application to 
move its transmitter and antenna to Youngstown from Newcastle 
(BPCT-2234). On February 20, 1957 the Commission dismissed the 
WXTV application on the grounds that Channel 45 at Youngstown was 
occupied by WKST by reason of the fact that it had held a construction 
permit for Channel 45 at Newcastle, and when the Commission changed 
its Table of Assignments on October 22, 1956 and assigned Channel 45 
to Youngstown-Newcastle as a hyphenated community, it was still 


occupied by WKST and not open for application. 
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2. Petitioner submits that the WKST application requested a new 
facility and was not a request for a modification of construction permit 
to specify another but pre-existing facility. Availability of Channel 45 
at Youngstown did not exist under Section 3.606 of the Rules prior to the 
Commission's action of October 22, 1956 in Docket 11766. When it did 
become available, petitioner applied for it. Under Section 1.385(e) of 
the Rules petitioner was entitled to a comparative hearing. This is 
more particularly so when it is considered that even the old assignment 
of Channel 45 to Newcastle prior to the amendment of Section 3.606 
had been to all intents and purposes abandoned and surrendered 

by WKST in January 1955 when it discontinued operations. The 
Commission's Rules and the Communications Act cannot be read as 
contemplating any ''dog-in-the-manger" philosophy in the assignment of 
channels. The permittee of a channel must either use it or surrender 
it; the law does not contemplate or permit him to occupy a frequency 
and bar others from its use while at the same time refusing to make use 
of it himself. This wuld be wholly contrary to the public interest. 
Petitioner contends that WKST had abandoned its right to Channel 45 
when it discontinued operations in January 1955, and the Commission 
had no authority under the law to allow WKST to continue to occupy it. 
And, in any event, petitioner contends that on October 22, 1956, when 
the Commission amended Section 3.606 of its Rules, Channel 45, New- 
castle, Pennsylvania, passed out of existence as an allocation entity, 
and was replaced by hyphenated community Channel 45, Youngstown- 
Newcastle, an entirely new allocation entity, which was unoccupied by 
anyone until such time as the Commission might grant an application 
for its use. In short, whatever the status of Channel 45, Newcastle, 
prior to October 22, 1956, on and after that date it no longer existed, 
as it had been legislated out of existence by the Commission in an 
exercise of its rule making function. By the same token, there was no 
allocation in Section 3.606 whereby Channel 45 was available at Youngs- 
town until after the creation of this allocation assignment on October 
22, 1956. As pointed out in the Commission's letter of denial to 
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petitioner under date of February 20, 1957, "With respect to the 
availability of channels, Section 3.607(a) of the Commission's Rules 
provides that applications may be filed to construct television stations 
only on the channels assigned in Section 3.606(b) and only in the com- 
munities listed therein."" However, the balance of the letter is in error 
in that it assumes that Channel 45, Youngstown-Newcastle, had been 
deleted from the assignment table by grant of a construction permit. A 
construction permit cannot be granted for a non-existent facility. 
Section 3.607(b) makes it clear that prior to October 22, 1956, when 
Section 3.606 was amended, WKST could not have been granted a 
transmitter location in Youngstown within the table of assignments. 
Thus, it is clear that Channel 45, Youngstown-Newcastle, became 
available for any applicant on and after October 22, 1956, when it 
was first created as an allocation entity and listed in Section 3.606. 


3. It is respectfully submitted that under the facts and circum- 
stances outlined hereinabove the Commission erred in dismissing 
petitioner's application for modification of construction permit to 
specify Channel 45 at Youngstown, and refusing to accord it a compara- 
tive hearing with the application of WKST for the newly created alloca- 
tion assignment on Channel 45, Youngstown-Newcastle. Said action 


of the Commission violated the Commission's Rules, the Communica- 


tions Act, and the Ashbacker doctrine. It is respectfully requested 


that the Commission reconsider this dismissal in the light of the 


material set forth herein. 


WHEREFORE, Community Telecasting Company (WXTV) 
respectfully requests the Commission to: 


1. Vacate and set aside its action of February 20, 1957, granting 
the WKST construction permit modification application (BPCT-2234); 


2. Reconsider its dismissal of the WXTV modification applica- 
tion (BMPCT-3752) on February 20, 1957 and reinstate same,; 
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3. Set the WKST modification application and the WXTV applica- 
tion for comparative hearing, on the grounds that the WKST application 
is a new application for a new facility under Section 3.606; 


4. Stay or postpone the effective date of its grant to WKST in 
BPCT-2234 pending resolution of the protest filed herewith; 


5. Designate said application for hearing on the issues outlined 
hereinabove, pursuant to this protest; 


6. Make protestant Community Telecasting Company (WXTV) a 
party to said proceeding; 


7. And grant such other relief as to the Commission may seem 
meet and proper. 
Respectfully submitted, 
Sanford A. Schafitz and 


Guy W. Gully, d/bas 
Community Telecasting Company 


By /s/ Carl L. Shipley 


Its Attorney 


982 National Press Bldg. 
Washington, D. C. 


OATH 
We, Sanford A. Schafitz, and Guy W. Gully, d/b as Community 
Telecasting Company, being first sworn upon oath according to law 
depose and say that we have read the Protest and Petition for Recon- 
sideration set forth above and prepared for filing in connection with 
the grant by the Commission of the application of WKST, INC. (File 
No. BPTC-2234), and have understood the contents thereof, and that 
the statements contained therein are true to the best of our information, 
knowledge, and belief. 
COMMUNITY TELECASTING COMPANY 
by /s/ Sanford A. Schafitz, Partner 
by /s/ Guy W. Gully, Partner 
Subscribed and sworn 'to before me this 20th day of March, 1957. 


/s/ Stephen A. Mirizio 
Notary bic 
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[Received Mar. 25, 1957] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In re Applications of 


File No. BPCT-2234 
BPCT- 985 


WKST, INC. 
New Castle, Pennsylvania 


For Modification of Construction Permit 
and 
The Jet Broadcasting Company, Inc. 


Youngstown, Ohio File No. BPCT 


~~ ee Se Se ee ee ee ee ee ee” 


For Construction Permit 


PROTEST AGAINST GRANT OF WKST-TV MODIFICATION, REQUEST 
FOR STAY AND PETITION FOR COMMISSION TO ACCEPT APPLICA- 
TION OF JET BROADCASTING COMPANY AND TO DESIGNATE IT FOR 
COMPARATIVE HEARING WITH WKST-TV 

Comes now the Jet Broadcasting Company, Inc. , and, pursuant 
to Sections 309(c) and 405 of the Communications Act of 1934, as 
amended, as well as Section 1.390 of the Commission's Rules, protests 
against the grant made without hearing on February 20, 1957, of the 
application of WKST, Inc. , New Castle, Pennsylvania, for modifica- 
tion of its construction permit to change inter alia, its transmitter lo- 
cation to Youngstown, Ohio. The Jet Broadcasting Company, Inc., a 
party in interest and adversely aggrieved by the Commission's afore- 
mentioned grant without hearing, sets forth the following facts as the 
basis for its protest and for its request that the Commission accept for 
filing its application for a permit to construct a television station to 
operate on Chanel 45 at Youngstown, Ohio, tendered herewith, and 
designate such application for comparative hearing with the application 
of WKST. The enclosed application was pending before the Commission 
at the time the WKST-TV grant was made. 
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I. Summary of Proceedings 


In brief, a construction permit was granted to WKST-TV on 
September 4, 1952, to operate on Channel 45 at New Castle, Pennsyl- 
vania. WKST-TV commenced program tests on April 15, 1953, and 
operated commercially under various special temporary authorizations 
until January 1955, at which time it requested and obtained permission 
to suspend operations. The reason given for this request was its 
great financial losses plus the fact that it desired to await Commission 
action upon a petition it had filed for amendment of Section 3.606 of 

the Commission's Rules to shift Channels 45 and 73 between New 
Castle and Youngstown and to permit modification of WKST-TV's 
authorization to specify operation as a Youngstown station. This peti- 
tion was denied by the Commission on April 21, 1955, after which 
WKST-TV filed a petition for reconsideration, setting out three alter- 
native proposals. At the same time WKST-TV filed an application to 


operate on Channel 45 in Youngstown, Ohio. 


On January 13, 1956, this second rule-making proceeding was 
likewise concluded adversely to WKST, the Commission denying the 
assignment of Channel 45 to Youngstown under any of the three plans 
proposed and returning to WKST-TV its Youngstown application. A 
third time opportunity knocked on Youngstown's door for WKST when 
Community Telecasting, the permitee of Channel 73 in Youngstown, 
initiated another rule-making proceeding looking toward the substitu- 
tion of Channel 33 for Channel 73 in Youngstown. Thereupon, the 


Commission reopened the matter of bringing Channel 45 to Youngstown, 


this time suggesting that it be assigned to Youngstown-New Castle as a 
hyphenated community: WKST-TV immediately came forward to en- 
dorse the Commission's proposal, and further requested that the Com- 
mission issue an order to show cause why its authorization should not 
be changed to specify operation on Channel 45 in Youngstown. On 
October 17, 1956, this rule-making proceeding was finalized and the 


Television Table of Assignments amended, effective November 21, to 
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. assign Channel 45 to Youngstown, Ohio - New Castle, Pennsylvania, 
. as a hyphenated community instead of its present assignment to New 
v. Castle alone. The show cause order requested by WKST was denied. 
ae Thereafter, the following sequence of events followed in rapid 
if succession: 
‘ (1) On November 16, 1956, WKST-TV filed a modification 
e. application to change its transmitter location to Midlothian Boulevard, 
B Youngstown, Ohio, the very site it had set out in its previously re- 
: jected Youngstown application, but retained its station designation as 
F New Castle, Pennsylvania. (2) On December 17, 1956, the Jet Broad- 
. casting Company, Inc. , filed an application for a new television station 
« to be constructed at Youngstown, Ohio, to operate on Channel 45. 
¥ (3) On February 6, 1957, a modification application, filed by Commun- 
< ity Telecasting, the permittee on Channel 73 in Youngstown, Ohio, 
< 84 to change its channel assignment to Channel 45, was accepted by 
; the Commission. (4) On February 20, 1957, the Commission returned 
EF the Jet Broadcasting Company application; dismissed the Community 
Telecasting application; granted without hearing the WKST-TV modifica- 
< tion application. 
2 Il. The Jet Broadcasting Company was Afforded 
No Opportunity to Be Heard 

De ——__—_—_—>_>__SS————S 

* One of the basic tenets of our American system of democracy is 

"i fair play. Without it, the right to due process is violated. In the case 
‘ before us, as a result of the Commission's amendment of its Television 
* Table of Allocations, the Jet Broadcasting Company, Inc. , (hereinafter 
x sometimes called Jet), filed an application with the Commission for a 

n permit to construct a new television station at Youngstown, Ohio, to 

. operate on Channel 45. The Commission held this application from 

c December 17, 1956 to February 20, 1957, a total of 65 days, without 


taking any action thereon. Then, as a bolt of lightening, it granted the 
mutually exclusive application of WKST-TV without hearing and 
simultaneously returned the Jet application. Jet was given no opportunity 
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to express its reasons for filing its application or its belief that such 
application was entitled to be consolidated for hearing with the afore- 
mentioned WKST-TV modification application. 


The Commission's attention is called to Section 307(b) of the 

Communications Act of 1954, as amended, which states: 

"In considering applications for licenses, and mod- 

ifications and renewals thereof, when and insofar as 

there is demand for the same, the Commission shall 

make such distribution of licenses, frequencies, 

hours of operation, and of power among the several 

states and communities as to provide a fair, 

efficient, and equitable distribution of radio service 

to each of the same." [Emphasis added. ] 
As has been indicated, upon the finalization of the Commission's rule- 
making proceeding hyphenating Youngstown and New Castle, there was 
a demand made by Jet for a permit to construct a new television station 
at Youngstown, Ohio, to operate on Channel 45. The Commission should 
have considered WKST-TV's modification application in light of this 
demand and should have held a hearing to determine which proposal 
would provide the most fair and efficient distribution of service. 
Parenthetically, it is pointed out that one of the issues in such hearing 
should have been the rejection of WKST-TV, for more than two years, 

of its responsibilities to the city of New Castle, Pennsylvania. 


Il. Channel 45 was not Occupied 


In its February 20, 1957, letter returning the Jet application, the 
Commission stated that its action was predicated upon the fact that 
inasmuch as WKST, Inc. , "had outstanding a valid construction permit 
for Channel 45 at New Castle, Pennsylvania, an application requesting 
these facilities cannot be accepted for filing under the Commission's 
Rules."" This reasoning is fallacious and, accordingly, the Com- 


mission's action pursuant thereto was inerror. It is submitted that 
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WKST-TV cannot be considered to be the holder of a valid construction 


permit. Onthe contrary, it has, in fact and in law, forfeited such 
permit. 


Section 319(b) of the Communications Act of 1934, as amended, 
provides: 


"Such permit for construction shall show specifically 





ae the earliest and latest dates between which the actual 
r operation of such station is expected to begin, and shall 
i provide that said permit will be automatically for- 


feited if the station is not ready for operation within 


y the time specified or within such further time as 
the Commission may allow, unless prevented by 
causes not under the control of the grantee." 
, Attention is called to the fact that the last entry in the Commission's 
« records authorizing WKST-TV's suspended operation was an extension 
* of such suspension until July 14, 1955. On July 1, 1955, a further 
90-day extension was requested but apparently not acted upon. Since 
Ss that time, there have been no other authorizations. Thus, "the 


further time" which the Commission has allowed has expired. WKST- 
TV's failure to return to the air was not the result of causes "not under 
its control"'". It was solely as a result of its decision not to continue 
operation. Refusal to operate must be considered as constructive 
abandonment of the WKST-TV construction permit. The natural con- 
sequence of such abandonment is forfeiture, as described in Section 

. 319(b), supra. 


WKST-TV's intent never to resume operation under its construction 
permit is further evidenced by the fact that although it filed a license 
e application to cover its construction permit in February, 1954, no 
action has ever been taken thereon by the Commission, nor apparently 
requested by the permittee. And the Commission has acted properly 


in not granting this license application. 


a 


86 Section 309(a) of the Communications Act states that: 


"If upon examination of any application provided 
for in Section 308 [license application] the Com- 
mission shall find that public interest, conveni- 
ence, and necessity would be served by the grant- 
ing thereof, it shall grant such application." 


As the above quotation reflects, Congress used the mandatory "shall" 
rather than the permissive "may" in its direction to the Commission. 





Therefore, since the Commission has never granted the WKST-TV y 
license application, it must have been for the reason that it believed 
the public interest would not be served thereby. The public interest > 
undoubtedly demanded that such license not be granted to an applicant 
who repeatedly declared, by both its actions in going off the air, and 
its statements in various pleadings filed before the Commission, that 
it could not meet its obligation toerve New Castle. 
Also, Section 319(c) of the Act provides: 

"Upon the completion of any station for the con- 

struction or continued construction of which a per- . 

mit has been granted, and upon it being made to 

appear to the Commission that all the terms, con- 

ditions, and obligations set forth in the application 

and permit have been fully met, and that no cause a 

or circumstance arising or first coming to the 

knowledge of the Commission since the granting ra 

of the permit would, in the judgment of the * 

Commission, make the operation of such station 


against the public interest, the Commission 

shall issue a license to the lawful holder of said 

permit for the operation of said station. .... a 
Obviously , the Commission has not acted upon the 1954 WKST-TV 
license application because of the circumstances which have arisen 
since the grant of the WKST-TV permit -- namely, the fact that the 
station has ceased to operate. 
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A licensee has no ownership or vested right in the frequency upon 
which he operates. To hold that WKST-TV » who has not operated 
pursuant to its original permit for more than the past two years, has 
any priority on the channel would be ridiculous. 


IV. Refusal to Accept Jet Application 


As indicated above, the basic philosophy of fair play should have 
required the Commission to have afforded Jet an opportunity to be 
heard before arbitrarily returning its application. Further, the Com- 
mission's reason for returning the Jet application, based upon its 
contention that Channel 45 was already occupied, was fallacious. 

It is interesting to note that the Commission itself must have 
considered WKST-TV's alleged modification application to have been a 
new application filed pursuant to the amendment of the Television 
Allocation Table. This is evidenced by the fact that the file number 
assigned to this application was BPCT-2234, letters customarily 


assigned to new applications, not to modifications. 


At the time the Commission finalized its rule-making proceeding 
to hyphenate Youngstown and New Castle, it refused to issue a show- 
cause order to WKST-TV to change its station designation to Youngs- 
town. This refusal was obviously meant to open the door to new appli- 
cants. Accordingly, a new Channel 45 application was filed for the 
city of Youngstown, Ohio, by the Jet Broadcasting Company, and an 
application was filed by Community Telecasting, the permitee of 
Channel 73 in Youngstown to change its authorization to Channel 45. The 
Commission should have set these applications for comparative hearing, 
along with WKST-TV's modification application, to determine which of 
the three applications would best serve the public. Rather than doing 
this, however, the Commission arbitrarily returned the Jet application, 
dismissed the Community Telecasting application, and granted the 
WKST-TV modification application. 


There seems to be no dispute that if WKST-TV had, pursuant to the 
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amended Allocation Table, attempted to change its station location, 
competitive applications would have been accepted by the Commission. 
Obviously in an effort to avoid this WKST-TV has sidled up to Youngs- 
town as close as possible without actually designating itself a Youngs- 
town station. In fact, it has moved its transmitter site to the very 
location it had described in its ill-fated Youngstown application in 1955. 


V. The Amendment of the Television Allocation Table 
Has Completely Changed the Position of WKST-TV 
The Commission's amendment of its Television Table of Alloca- 
tions to hyphenate Youngstown, Ohio and New Castle, Pennsylvania, 
has completely changed the Channel 45 assignment picture so that this 
Channel is no longer meant to be restrictive to New Castle. The 
Commission did not make this revision merely to accommodate 
WKST-TYV and to bring to it the new sources of revenue it will find in 
Youngstown. Rather, it took this step to accommodate the public. 
In effect, the Commission took a fresh look at the Youngstown- 
New Castle situation, saw the New Castle allocation which had long 
been lying dormant, and determined to start anew. 


The public interest which the Commission serves demands that 
the WKST-TV modification application be designated for hearing with 
the application of the Jet Broadcasting Company for Youngstown, Ohio. 
By granting the WKST-TV application without hearing, the Commission 
turned its back upon its own policy decision concerning the use of 
Channel 45 in New Castle-Youngstown and allowed itself to be hamstrung 
by the crafty move of WKST-TV, inching up to Youngstown, but refusing 
to let go of its New Castle designation. 


VI. There Is No Equity in WKST-TV's Position 


As was previously indicated, although WKST-TV has been the 
authorized possessor of a construction permit for Channel 45 in New 
Castle, Pennsylvania for more than the past 5 years, it has been off 
the air for the last two years. Its reason for this suspension of oper- 
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ations was that it could not obtain a sufficient amount of network 
commitments and national advertising to support itself as long as it 
was known as a "New Castle" station. Ina reply comment filed in 
Docket 11766, WKST-TV flatly declared that it was "forced to leave 
the air because of arbitrary restriction of its identification to New 
Castle alone." For this reason, WKST-TV has fought strenously to 
have its New Castle allocation changed to a Youngstown, Ohio, alloca- 
tion; Youngstown being a much larger city and including New Castle in 
its trade area. It even once filed an application for Channel 45 in 
Youngstown which was returned to it as contrary to the Television 
Table of Allocations. After two unsuccessful efforts on the part of 
WKST-TV to amend this Table of Allocations, a third rule-making pro- 
ceeding was held which culminated in the Television Table of Alloca- 
tions being amended to assign Channel 45 to Youngstown-New Castle 


as a hyphenated community. 


Rather than now going ahead with its often-announced desire to 
move cut of New Castle and into Youngstown, WKST-TV has tried to 
devise a plan whereby it might have its cake and eat it too. Upon the 
finalization of the rule-making proceeding hyphenating Youngstown and 

New Castle, it applied for a modification of its long dormant 
construction permit which it did not want, refused to use, and had neglected 
to the point of forfeiture, to change its transmitter site to Youngstown, 
but to retain its New Castle station designation. There is no equity in 
WKST-TV's position. There is no reason to believe that it can actually 
serve New Castle better now than it could over the past five years. It 


now Clings to its New Castle designation merely as an umbrella of 


protection to serve its own interests, thereby depriving the public of 
the new blood desiring to serve that area which was created by the 


amendment of the Commission's Table of Allocations. 


The Commission cannot allow its processes to be used for unfair 
advantage by applicants. All of WKST-TV's moves over the past 
years have been directed toward opening the advertising vistas of 


Youngstown to WKST-TV. Such moves have obviously been looking 
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toward the betterment of WKST-TV's economic situation, not the 


betterment of the public service. 
SUMMARY 


The Commission returned the application of the Jet Broadcasting 
Company for a construction permit for television facilities in Youngs- 
town, Ohio, after keeping such application on file for an unreasonable 
length of time, and without affording Jet an opportunity to be heard in 
regard to the Commission's action. At the same time, the Commission 
made a grant without hearing to WKST-TV, which, if proper, would 
foreclose a grant of the facilities requested by Jet. The effect of the 
return of the Jet application was tantamount to a dismissal. And the 
Commission may not dismiss an application, particularly after it has 
been retained an unreasonable length of time, without first advising 
the applicant of its intention and giving such applicant a chance to be 
heard. 

The facilities or channel requested by Jet were not occupied, as 
claimed by the Commission, when the Jet Broadcasting Company filed 
its application. There was no valid construction permit or license 
outstanding for such facilities; there was, in fact, no service being 
rendered on such facilities. If there was a construction permit before 
Jet filed, such permit had been forfeited by the failure of WKST-TV to 
keep it alive or to prosecute its application for license. WKST-TV 
has no vested rights in Channel 45. 

When the Commission determined to change the allocation of 
Channel 45 from New Castle, Pennsylvania to New Castle-Youngstown, 
it must have intended to make a determination of the best service which 
could be provided. It was clearly not its intention to permit WKST-TV 
to move into Youngstown under the guise of moving its transmitter 
location and then, if competition should later die down, to ask for a 
Youngstown designation. 

Whatever consideration an ordinary applicant might have, WKST- 
TV has not earned. At one time, WKST-TV rendered service to 
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New Castle, but suspended operations. It then tried by means of rule- 
making proceedings and by application to become a Youngstown station. 
Although it consistently proclaimed that it could not serve New Castle, 
when the Table of Television Allocations was amended, WKST-TV, came 
forward and tried to hide behind its abandoned facilities to stave off 
competition until such time as it can jockey into a position where it can 


safely request a Youngstown designation. 


WKST-TV's modification application is actually a new application. 

As such it should have been considered along with the application of Jet, 

91 which was on file at the time the application for WKST-TV was 
granted. The Commission cannot determine policy and then permit, 
by unusual methods, the frustration of such policy. Both the Com- 
mission and applicants must be bound by the Commission's rule-making 
procedure which changed the location of Channel 45 from New Castle, 
Pennsylvania to a Youngstown, Ohio-New Castle, Pennsylvania desig- 
nation. 

WHEREFORE, THE PREMISES CONSIDERED, The Petitioner 
prays this Honorable Commission as follows: 

1. To set aside the authorization to move the transmitter site 
of WKST, Inc. , under file number BPCT-2234, made in February 20, 
1957. 

2. To set aside the construction permit, if any exists, for 
television facilities at one time assigned to WKST, Inc. , for New 
Castle, Pennsylvania, under file number BPCT-985. 

3. To stay construction of television facilities by WKST, Inc., 
under authorization of the Commission under file number BPCT-2234, 
aforesaid. 

4. To accept for filing application of the Jet Broadcasting Co. , 
Inc. for television facilities to operate on Channel 45 at Youngstown, 
Ohio. 

5. To set for hearing the application of the Jet Broadcasting Co., 
Inc. , tendered herewith, and that of WKST, Inc., for construction 
permits for television facilities to operate on Channel 45 at Youngstown, 
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Ohio, and New Castle, Pennsylvania, respectively. 
6. For such other and further relief as the exigencies of this 
matter may require. 
Respectively submitted, 
JET BROADCASTING CO., INC. 


By /s/ Myron Jones 
Myron Jones, President 


Subscribed and sworn to before me this 22nd day of March, 1957 


/s/ Rose M. Dennis 


Notary Public 
(SEAL) 
My Commission Expires: My Commission Expires May 14, 1960 
Harry J. Daly 


Lenore G. Ehrig 

Its Attorneys 

1026 Pennsylvania Building 
Washington, 4, D.C. 


[Received Mar. 29, 1957] 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 
In re Application of ) 
WKST, INC. File No. BPCT-2234 


New Castle, Pennsylvania 


For Modification of Construction 
Permit 


) 
) 
) 
) 
) 


OPPOSITION TO PROTESTS AND 
PETITIONS FOR RECONSIDERATION 
WKST, Inc. , permittee of Station WKST-TV, New Castle, Pennsyl- 
vania, by its attorneys, herewith opposes the Protests and Petitions for 
Reconsideration filed by Community Telecasting Company (Community) 
and Jet Broadcasting Company, Inc. (Jet) against the Commission's grant 
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of the above-entitled application without hearing. In support whereof 


it is shown as follows: 


I. Preliminary 


1. In 1952 the Commission assigned Channel 45 to New Castle, 
Pennsylvania (population 48,000), a city: less than 17 miles southeast of 
Youngstown, Ohio (population 168,000). In September 1952, WKST, 
Inc. received a permit for Channel 45 and promptly constructed WKST- 
TV, commencing operation on April 15, 1953. Application for license 
was filed February 2, 1954, and program test authority was issued 
shortly thereafter (BLCT-179). 


2. WKST-TV's transmitter location, outside New Castle ina 
direction away from Youngstown, created insurmountable competitive 
difficulties arising from the fact that television networks and advertisers 
were developing Youngstown and New Castle as one unified television 
market because of the relative size of Youngstown to New Castle. 

Advertisers and networks placed their programming on the two 
Youngstown stations, relying on them to cover the entire market, in- 
cluding nearby New Castle. They bypassed WKST-TV, which did not 
cover Youngstown with a competitive signal. In order for WKST-TV to 
secure competitive programming and audience, it was necessary to 


serve that market from a transmitter site near its population hub. 


3. It was soon obvious that WKST-TV could not survive 
economically at its existing transmitter location. In twenty-one 
months of operation WKST-TV carried only one network program, and 
had lost over $100,000, after radio profits and not including the original 
station investment cost of $164,748. Accordingly, on January 14, 1955 
the station was forced to suspend operations temporarily, pending re- 
location of its transmitter so as to cover the entire market with a com- 
petitive signal and thereby make resumption of operations economically 
feasible. WKST-TV was kept in continuous readiness for resumption of 


operation, with continuing maintenance, insurance and other costs. 
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4. Atthe same time, in response to WKST-TV's request, the 
Commigsion invited comments on a proposal to reallocate Channel 45 
to Youngstown (Docket 11280). That proceeding finally concluded in 
January , 1956, when the Commission denied the proposed shift on the 
ground that a new permit had recently been granted to Community 
(protestant herein) for Youngstown's Channel 73, theretofore unoccupied, 
that that station would soon provide a third service, and that WKST-TV 
had not shown a need for a fourth assignment to Youngstown sufficient to 


justify required channel disruptions in other cities. 


5. Shortly thereafter, Community revealed its lack of intent to 
construct on Channei 73, whereupon the Commission on its own motion 
reopened the matter to determine whether Channels 45 or 33 should be 


assigned to Youngstown. It also suggested the possibility of hyphenating 


New Castle's Channel 45 with Youngstown. WKST, Inc., by comment, 
accepted the Commission's prior decision not to assign Channel 45 to 
Youngstown, but supported hyphenation on the ground that it would 
officially recognize the single-market characteristic of Youngstown- 
New Castle. On October 17, 1956, the Commission issued its Order 
adopting such hyphenation, but refusing to assign either Channel 45 or 


33 to Youngstown alone. 


6. On November 16, 1956, WKST, Inc. filed the subject applica- 
tien by which WKST-TV, New Castle, would increase its Channel 45 
powerand change transmitter site to an economically feasible location. 
By this time its continued losses had increased to over $171,000.00, 


not including original investment. 


7. On November 30 and December 17, 1956, protestants 
Community and Jet tendered new applications for Channel 45 in Youngs- 
town, despite the fact that WKST, Inc. still held a valid construction 
permit for the channel in New Castle. On February 20, 1957 the Com- 
mission granted WKST-TV's application and returned the Community 


: Community had requested Channel 33. 


ad Ne 


4 


98 


37 





and Jet applications as unacceptable for filing, since Channel 45 was 
already occupied by a valid construction permit holder. The protests 


and petitions for reconsideration followed. 
II. Standing 


8. Community has devoted over five pages of its pleading 
to a showing that it is a party in interest. Most of this is an 

improper reargument of the old rule making proceeding not at 
issue here. The remainder appears to be a conclusionary argument of 
the entire case. WKST, Inc. herewith concedes Community's standing 
solely on the basis of its purely technical status as permittee of Channel 


73, Youngstown. 


9. Beyond a mere assertion that it is a party in interest and 
person aggrieved, Jet has not addressed itself to the question of stand- 
ing. Therefore it has not fulfilled its statutory obligation of showing 
facts to prove its standing. 

III. Facts Relied Upon to Show 
Impropriety of Grant 

10. Section 309(c) of the Communications Act requires that 
protests "shall specify with particularity the facts relied upon by the 
protestant as showing that the grant was improperly made or would 
otherwise not be in the public interest.'' In view of the drastic nature 
of Section 309(c), and the Commission's initial determination that the 
grant would serve the public interest, 

"The protestant must do something more than set 
forth in his protest vague, non-specific, con- 
clusionary arguments and allegations; he must 
allege those facts upon which his conclusions 

. are predicated. These facts must be 
alleged with specificity; they must be concrete, 


basic facts." (T. E. Allen & Sons, Inc., 9R.R. 


590; Salinas B/Cg. Corp., 9 R.R. 595). 
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11. Unstated and unsupported inferences, implications and 
deductions do not constitute concrete, basic facts. Patroon Broad- 


casting Company, Inc., 9 R.R. 638. Allegations must be of present 


facts and not speculation. Lebanon Broadcasting Company, 13 R.R. 
388(a). Issues and allegations phrased generally are improper. 

Van Curler Broadcasting Corporation, 11 R.R. 215. Finally, 
even facts alleged with particularity are insufficient if they are sham or 
frivolous. Hyman Rosenblum, 11 R. R. 826. 

12. All of these propositions are so clear they need no further 
citation, although many more could be supplied. Yet despite these 
clear requirements the protests herein can only be characterized as 
conclusionary, speculative, argumentative, inferential, and generally 
phrased. Jet has not even specified issues upon which the protested 
application should be heard; Community specifies 12 issues, 9 of 
which bear no relation to matters discussed in its protest. It is also 
to be noted that Jet has not cited one decision, either judicial or ad- 
ministrative, in support of its generalized arguments. Similarly 
Community makes only passing reference to one citation - Ashbacker - 
without discussing its holding. These are not the types of showings 
required by the Act. 

A. Protestants’ Claim of Right 
to Comparative Consideration 

13. The Commission's letters dismissing the Jet and Community 
applications clearly and simply explained that such applications were 
unacceptable for filing because WKST-TV has an outstanding valid 
construction permit for Channel 45 at New Castle, a community listed 
in the Table of Assignments before, during, and after the recent hy- 
phenation proceeding. Where such a permit is outstanding in a listed 
community, the channel is obviously not available for application unless 
(a) the outstanding permit is surrendered or revoked, or (b) until the 
license comes up for renewal. Hyphenation did not revoke WKST-TV's 
permit, nor has the permittee surrendered it. Instead it merely filed 
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100 for modification of permit, a type of application which does not 


create comparative rights in others. 


14. In purported response to this clear statement of the law 
under the Communications Act, the Commission's Rules, and Ashbacker, 
the protestants come forth with mere conclusionary , vague and argumen- 
tative allegations that (1) WKST-TV "abandoned" its Channel 45 permit; 
(2) WKST-TV's modification application was a "new" application for 
Channel 45; and (3) the protestants' applications should therefore be 
heard comparatively with WKST-TV. These allegations are in error 
for the following reasons: 

(a) The allegation that WKST-TV "abandoned" its Channel 
‘ 45 permit is merely the statement of a conclusion unsupported by fact. 
Moreover, it is irrelevant to this proceeding and, in any event, legally 
erroneous. 

(1) It is conclusionary because it alleges an 
me ultimate legal status and effect. 
(2) It is unsupported by fact because the only "fact" 

2 alleged in support is the claim that WKST-TV, "by its own statements 
in pleadings in Docket 11766 it never intended to recommence operations," 
(Community protest, p. 8). Aside from being fatally defective for 
failure to cite any specific WKST-TV "statements," this allegation is 





4 pure sham and frivolity since it is patently untrue, as Community well 
x knows. WKST-TV's pleadings, a matter of record, show that it has 
consistently stated its anxiousness to return to the air and the fact that 
s its suspension was only temporary, pending relocation of transmitting 
- facilities. 
101 (3) The claim of "abandonment" is legally 


erroneous because in the absence of actual surrender of the WKST-TV 
permit, it could be vacated only after formal revocation proceedings 
after notice and opportunity for hearing, in which the Commission would 
have the burden of proof. Section 312, Communications Act. WKST-TV 
did not surrender its permit, but specifically informed the Commission 
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that its temporary suspension of operations "should not be construed as 
an abandonment" of its construction permit. In its rule making plead- 
ings it consistently reiterated its desire to return to the air, a position 
inconsistent with abandonment. Nor has the Commission instituted or 
even suggested revocation proceedings. Therefore "abandonment" 

was a legal impossibility. Jet's argument that WKST-TV's suspension 
of operations called for automatic forfeiture of the permit under 

Section 319(b) of the Act (Jet protest, page 4) misreads the Act. That 
Section relates to non-completion of construction, not to suspension of 
operations 2 WKST-TV's construction was completed in strict accord- 
ance with Section 319, and its license application was filed a year be- 
fore suspension of operations. Jet's further argument (page 5) that the 
Commission's failure to grant WKST-TV's license application under 
Section 319(c) constituted some kind of a finding under section 309 is 
not only speculative but overlooks the last sentence of Section 319(c), 
which provides that Section 309 is inapplicable to license application st 
Both protestants' argument that the Commission failed to authorize 
WKST-TV's suspension beyond July 14, 1955 is of no legal consequence 
because such authority was unnecessary and not required by Commission 
rule or practice. WKST-TV was required only to notify the Commission 
and the District Engineer at the time of suspension of operations (Rule 
3.651), which it did. Finally, the claim of "abandonment" should be 
forever put to rest by the simple fact that WKST-TV has continuously 
maintained its TV station in complete readiness for resumption of oper- 


ations. Not one piece of equipment has been removed or sold. 


CC ——————_ 
See WKST-TV's January 6, 1955 letter to the Commission, a matter 
of public record in WKST-TV's license file at the Commission. 


2 Indeed, the Commission has held that even an expired construction 
permit is not automatically forfeited and that a later application for its 
extension is not open to competitive application. WAAB, Inc., 13 R.R. 
461. 


Curiously, Jet quoted Section 319(c) in its entirety, except for this 
last but significant sentence. 
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(4) In any event the claim of "abandonment" is 
irrelevant to this protest proceeding because protestants are in the 
wrong forum and at the wrong time. This protest must be decided on 
the facts and law as of the date of the grant, i.e., February 20, 1957. 
Gulf Television Company, 12 R.R. 447. At that time WKST-TV helda 
valid permit for Channel 45 which could not be taken away from it ex- 


cept by surrender or by formal revocations proceedings, neither of 


which had occurred. Communications Act, Section 312. Some affirm- 


ative action by the permittee or the Commission was required. This 
is recognized by Jet, which, in its prayer for relief, for the first time 

asks the Commission to set aside the original WKST-TV permit. 
It is now too late for such a request. The protestants are in the wrong 
forum, because, in order to make Channel 45 available for application, 
they should have sought and secured revocation of WKST-TV's original 
permit in a separate Section 312 proceeding before the instant grant. 
Having failed to do so, they cannot now complain about the validity of 
the original grant in a protest involving only the modification. 

(b) The allegations that WKST-TV's modification was a 

"new'' application for Channel 45 are unsupported by fact, law, or logic. 

(1) In so far as this allegation rests on the claim 
of "abandonment," it is disposed of above at Par. 14(a). 

(2) Jet (at Page 6) and Community (at Page 7) 
maintain that the WKST-TV modification application was a "new" applica- 
tion because the Commission gave it a "BPCT" file number. This is 
of no conceivable materiality or relevancy. Once a station has com- 
pleted construction under an original permit and filed license applica- 
tion to cover, the Commission's established practice is to assign a 
"BPCT" number to any subsequent modifications. In this case, as is 
self-defeatingly but correctly recognized by Community (at Page 7), 
"This was done because [WKST-TV's] construction was complete and 


a license application was pending." 


1 Even in such a proceeding they would not have been entitled to com- 
parative consideration. Station KFST, 7R.R. 508. 
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(3) Both Jet and Community erroneously assume 
that the Commission's rule making action in Docket 11766 assigned 
Channel 45 to Youngstown alone, making it immediately available there, 
and that any subsequent modification by WKST-TV must 

therefore be a "new" application. No issue is raised by these 
erroneous contentions. The Commission specifically refused to 
assign Channel 45 to Youngstown alone. It retained Channel 45 in 
New Castle and merely hyphenated Youngstown to the already listed 
community in the Table of Assignments. New Castle was listed in the 
Table before, during, and after the rulemaking; WKST-TV held a valid 
construction permit for the channel before, during, and after the rule- 
making. Hyphenation neither revoked New Castle's listing or WKST- 
TV's permit. Community's contention that New Castle's assignment 
was "legislated out of existence" (Page 14) is frivolous. 

(4) Nor does the claim that hyphenation made 
Channel 45 available in Youngstown "for the first time" add weight to 


protestants' argument. Hyphenation did not make Channel 45 available 


to protestants in Youngstown or New Castle, since it was already 
occupied by WKST-TV. 

(5) Finally, by inference or conclusion alone, 
protestants appear to suggest that WKST-TV's application is a "new" 
application because of the location of its proposed transmitter site. 
This suggestion is without substance or merit, and is not cast with 
the specificity of factual allegations required by the Act. Community's 
argument that WKST-TV could not have applied for this transmitter 
site prior to the assignment of Channel 45 to Youngstown (Page 15) 
speciously forgets that the channel was not assigned "'to"’ Youngstown, 
and is further patently erroneous since WKST-TV applied for, and the 
Commission granted, this site pursuant to WKST-TV's designation as 
a New Castle station. WKST-TV could have applied for and received 

this site before hyphenation. Ina nutshell, the modification 
application was not required by or dependent upon the hyphenation. It 








106 


43 


was merely an effort by a New Castle station to relocate its trans- 
mitter consistent with the economic realities of its market, as recog- 
nized by the Commission's hyphenation. 

(6) This is also recognized by both protestants, 
who plaintively lament WKST-TV's retention of its New Castle designa- 
tion, and indirectly (although effectively) concede that the instant ap- 
plication is invulnerable to competitive application (Jet, Pages 7-8; 
Community, Page 11). WKST, Inc. does not agree with protestants' 
suggestion that a WKST-TV application for Youngstown designation 
would have subjected it to competitive applications. However, the 
fact that the suggestion was made reveals protestants' true feeling 
that WKST-TV's instant application did not give them comparative 
rights. 

(7) As stated, protestants "imply" or "conclude 
from inference" that WKST-TV's application was for a Youngstown 
station. It should not be necessary for WKST-TV to list and refute 
every instance of such improper assumptions and inferences, which 
cannot raise an issue of fact. It should suffice to point out that no 
basic, concrete or specific facts have been alleged; mere inference 
from transmitter location itself is insufficient andimproper. Allega- 
tions such as "Heretofore it was a Newcastle (sic) station. Now it is 
a Youngstown station" (Community, Page 8) are merely conclusionary. 
Allegations like those made by Jet, to the effect that at one time WKST- 
TV applied for Youngstown (Pages 7-8) are inferential and irrelevant. 
That application was filed contingent upon the old rule making proposal 

to assign Channel 45 to Youngstown alone. WKST-TV subse- 
quently accepted the Commission's decision not to assign Channel 45 to 
Youngstown, and supported the hyphenation proposal which would 
recognize New Castle's status as part of the Youngstown-New Castle 
market, and which would place an official imprimatur upon a trans- 
mitter location facilitating improved program service to New Castle 
and the entire market in the only manner possible by a New Castle 
station. Finally, Community's allegation that 'WKST has made it 











44 


perfectly clear that its operation will not be for the benefit of Newcastle 
(See Comments of WKST, Inc., p. 14, filed in Docket 11766)." 
(Community, Page 10), is patently frivolous and sham. Reference to 
the WKST pleading cited by Community reveals the extent to which 
Community has made irresponsible and unsupported conclusionary 
allegations herein. 
(c) For the foregoing reasons it is clear that the protestants 

have not only failed to allege facts with the required specificity, but 
that their inferential conclusions are erroneous. Although they both 
presumably claim under Ashbacker, neither has discussed the holding 
of that case. This is understandable enough, because the holding 
does not favor them. Ashbacker provides that in the case of two 
mutually exclusive applications, both consistent with the Rules, a grant 
of one, without hearing both together, is improper. But that case has 
no applicability to a situation involving applications for a facility not 
legally available under the Rules or the Act. Protestants’ applications 
were not "mutually exclusive" with that of WKST-TV - they were dis- 
missed because they were unacceptable for filing, and not because WKST- 
TV's application was granted. They would have been dismissed even had 

WKST-TV not filed its modification application. They are there- 


fore not entitled to comparative consideration. Cf. Lawrenceville 
Broadcasting Co., 12 R.R. 438; Helm Coal Co., 6R.R. 547. 


B. Other Matters Relied on 
by Protestants 
15. The Jet protest and petition relied only upon its claim to 
comparative consideration, which has been discussed above. Community, 
however, complains about additional matters. In along discourse it 
rails against the Commission's rule making determination, which dis- 
course is entirely improper, untimely, and undeserving of reply. In 
addition, it alleges that the grant to WKST-TV will competitively injure 
Community, which holds a construction permit for Channel 73 in Youngs- 
town, and it further alleges that the grant will deprive New Castle of its 
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only television station. These allegations are erroneous for the 
following reasons: 

(a) Community's "economic injury" allegations stem from 
the Commission's rule making determination that Channel 33 should not 
be given to Community, rather than from the instant grant to WKST-TV, 
and are therefore made in the wrong forum. Moreover, the facts 
alleged by Community are inherently inconsistent. First it alleges 
that when it received its Channel 73 permit in 1955, with only two 
stations (both UHF) in operation in the area, and with WKST-TV off 
the air, it could not get commitments from networks and advertisers 
(Page 4). It told the Commission the same thing in its petition filed 
March 16, 1956, asking to be moved to Channel 33, and in its Comments 
filed September 10, 1956 in Docket 11766 (Page 1). Now, however, it 
alleges that the grant to WKST-TV will prevent it from securing 

network and advertising commitments. In other words, Com- 
munity alleges that the grant will prevent it from securing network and 
advertising commitments which it was unable to obtain before the grant! 
This is sham and frivolous pleading, insufficient to raise even a question 
of fact, without regard to the legal question of whether injury to Com- 
munity would be relevant or material to the public interest. Com- 
munity has held its permit since 1955, and has failed to construct in 
competition with only two UHF stations during the time WKST-TV was 
off the air. Instead, it first sought to get Channel 33 for itself, and 
now Channel 45. Clearly its complaint is against the Commission's 
rule making, and not against the instant grant. Community's com- 
plaint is solely against its channel designation, regardless of the 
Channel 45 grant. The Commission has already held that conclusionary 
allegations of economic injury from a transmitter relocation are not 
sufficient to raise an issue. Barrington Co., 12 R.R. 1455. Here, 
Community's allegations are not only conclusionary but inherently in- 
consistent, and there is even more justification to declare them insuf- 


ficient; they are frivolous on their face. 
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(b) The allegation that New Castle will be deprived of its 
only station (Community, Page 10) is similarly defective. No basic 
facts are alleged. Community does not allege that New Castle's pro- 
gramming needs will not be met. It does not allege that WKST-TV's 
main studios will be removed from New Castle; in fact it concedes 
that "the studio may remain."'" (Page 10). Its conclusionary and 
inferential allegation with respect to WKST, Inc.'s statements in 
Docket 11766 has been exposed as sham in Par. 14 (b) (7) above. 

In short, Community has not alleged one basic fact in support of 
its conclusionary allegations, assumptions aad inferences. 

(c) Finally, Community alleges that there is no showing 
"in the record" that a grant of the WKST-TV application is in the 
public interest (Page 9). There is no need to reply to this type of 
allegation, except to state that it is typical of the insubstantial and 
generalized arguments throughout Community's pleading. Section 
308(a) of the Act clearly states that the Commission shall "upon examina- 
tion of the application"' make the public interest determination. The 
application is the "record."' Apparently Community would have the 
Commission hold a hearing on every application before it, just for 
the purpose of making a "record." 

IV. Protestants’ Requests for Relief 


A. Jet Broadcasting Company 


16. Jet's pleading is not entitled to consideration under Section 
309(c) of the Act. It has not made the statutory "party in interest" 
showing; nor has it specified issues. In addition, its prayer for re- 
lief includes a request for comparative consideration with the subject 
WKST-TV application, an improper request under Section 309(c). 
American-Republican, Inc., 9 R.R. 199. 

17. Accordingly, Jet can be considered, if at all, only under 
Section 405 of the Act and Section 1.390 of the Commission's Rules. 
Its showings, however do not meet the requirements of those Sections. 
Jet has not shown that its Channel 45 application was 'mutually exclu- 
sive" with the WKST-TV application, within the meaning of Ashbacker. 
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Rule 3.190(a)(3). It has not shown that the grant to WKST-TV was not 
in the public interest. Rule 1.390(a)(4). These showings must have 


been made, and made strongly, in order to require the Commission to 
upset its initial determination that the WKST-TV grant would serve the 
public interest. 

18. For reasons previously stated, Jet's request No. 2, to set 
aside the original WKST-TV permit, is improperly and untimely made 
in this proceeding. 

19. In view of the foregoing, it is submitted that Jet has not 
brought itself within Section 309(c) of the Act, and it has not made a 
strong enough showing to invoke Section 405 of the Act. Its requests 


must therefore be denied. 


B. Community Telecasting Company 
20. For the same reasons as those stated for Jet, Community 
is not entitled to relief it requests under Section 405 of the Act. 
21. Having conceded Community's standing under Section 309(c), 
however, it is necessary to judge the issues specified by Community 
in light of the statutory requirements applicable thereto. 

(a) Issues 1-5 and 11 are not shown to be relevant to the 
protest. No basic facts are alleged in the protest with respect to these 
issues. In fact, the protest can be searched in vain for any reference 
at all to the subject matter of Issues 4and5. Issues 1 and 2 are in- 
ferential, vague, conclusionary, and unsupported by allegations of fact. 
Issue 3 assumes a legal conclusion of ''abandonment" and contains 
irrelevant references to finances about which there have been no factual 
allegations. Issue 11 is the subject of no factual allegations in the 
pleading; Community has not alleged that WKST-TV's programming 
will not meet the needs of the area. 

(b) Issues 6 and 7 have no relevancy to the present grant. 
Issue 6 relates to hours of operation and suspension of operation under 
Rule 3.651. There is no allegation that WKST-TV did not broadcast 


the required number of hours during its 21 months of operation. 
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Similarly there is no allegation that WKST-TV did not notify the Com- 
mission, as required, when it suspended operations. Issue 7 relates 


to permanent discontinuation of operation, which is obviously irrelevant. 
Finally, these issues related to a question not pertinent to this proceed- 


ing. They would be relevant only in a revocation proceeding with re- 


spect to the original WKST-TV permit. This protest concerns only the 
modification application, and Community is therefore in the wrong forum. 


(c) Issues 9 and 10 relate to possible economic injury to the 


two existing Youngstown stations and to the bare permiitee of Channel 
73. There have been no allegations that the instant grant will injure 
the two existing stations. It was also shown that Community's allega- 
tions with respect to its own injury are inconsistent, frivolous, and 
insufficient to raise anissue. Section 309(c) requires more than a 
bare statement of conclusion. Therefore Issues 9 and 10 are irrele- 


vant and immaterial. 


(d) Issues 8 and 12 are legal questions relating to the com- 
parative rights of Jet and Community under Ashbacker, the Communica- 


tions Act, and the Rules. If enough basic facts had been alleged for 
their foundation, these legal questions would be relevant to the WKST- 
TV grant. However, as shown herein, protestants’ legal arguments 


were built solely on their conclusions, unsupported by basic factual 


allegations or law, that WKST-TV "abandoned" its original permit, and 


that WKST-TV will not be a Youngstown station. Since they have not 
based their argument upon the type of allegations required by the Act, 
their argument in and of itself is irrelevant and immaterial. It 
should not even be necessary to hold an oral argument on a legal ques- 


tion for which no proper foundation has been laid. 


V. Conclusion 
22. This pleading has not attempted to point out each and every 
instance in which Community and Jet have made assumptions, in- 
ferences, and conclusions from incorrect facts or no facts at all. To 
do so would have required a substantially longer document. WKST, 
Inc. , however, is confident that the Commission will recognize 
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113 protestants' claims for what they are, and will not be deluded 
thereby. 

23. It has been shown that the protests and petitions for recon- 
sideration are fatally defective under Sections 309(c) and 405 of the 
Communications Act of 1934, as amended, both with respect to 
particularity of allegations and specification of issues. Protestants 
have too lightly regarded the statutory obligations imposed upon one 
who would seek to invoke burdensome and time-consuming hearing 
procedures after the Commission has initially determined a grant to be 
in the public interest. Accordingly their requests must be dismissed. 

24. In any event, the instant grant should not be stayed. The 
New Castle-Youngstown area now has only two operating stations. 
WKST-TV, New Castle's only station, is temporarily off the air until 
it can resume operations from the site specified in the instant grant. 
WKST-TV was an existing service until economic exigencies forced 
suspension of operations pending such a site relocation. Refusal to 
stay this grant will permit the expeditious resumption of this service. 
New Castle will again benefit from its only local television outlet; New 
Castle-Youngstown will benefit by a third service to the area, pro- 
viding a greater and more diversified program choice to the public. It 
has been shown that there is no likelihood of protestants' success on the 
merits, and that they have disregarded their statutory obligations. A 
stay would therefore reward protestants for their defaults and penalize 

114 WKST, Inc. for its determination to serve the public interest. 
Such a result is neither just nor required. 
Respectfully submitted, 
WKST, INC. 
Law Offices of Robert F. Jones 


By /s/ Robert F. Jones 
By /s/ Warren C. Zwicky 


March 28, 1957 


515 Perpetual Building 
Washington 4, D.C. 
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[Received April 5, 1957] 


Before the | 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In re Applications of ) 


WKST, INC. 
New Castle, Pennsylvania 


File Nos. BPCT-2234 
For Modification of Construction) BPCT- 985 
Permit and 


The Jet Broadcasting Company, 
Inc. 
Youngstown, Ohio File No. BPCT 


For Construction Permit 
REPLY TO OPPOSITION TO PROTESTS AND 
PETITIONS FOR RECONSIDERATION 

Comes now the JET BROADCASTING COMPANY, INC. [herein- 
after sometimes referred to as "Jet"|, by and through its attorneys, 
and sets forth the following by way of reply to those portions of the 
WKST, Inc., opposition which pertain to the protest made by Jet 
against the Commission's action of February 20, 1957, granting without 
hearing the WKST-TV modification application to change its transmitter 
location to Youngstown, Ohio. 

WKST has approached its task of opposition with a philosophy of 
repetition. It has stated over and over and over again that the protests 
of Jet and Coren were patently immaterial, patently irrelevant, 
patently inferential, a sham, frivolous, and conclusionary. In essence, 


WKST's opposition is a substitution of ridicule for reason. 


1/ Sanford A. Schafitz and Guy W. Gully d/b as Community Telecasting 
Company, the holders of a construction permit for a new television 

Station to operate on Channel 73 at Youngstown, Ohio (BPCT-2015), had 
applied for a modification of construction permit to specify operation on 
Channel 45 in Youngstown. Simultaneously with the grant of the WKST 
modification application and the return of the Jet application, Community's 
application was dismissed. On March 19, 1957, Community filed a pro- 
test against and petition for reconsideration of the Commission's afore- 
mentioned actions. 
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Facts are stubborn things, however, and cannot be wished away 
as WKST so assiduously attempts. These facts were raised by Jet in 
its protest and remain to be dealt with by the Commission: 

119 1. WKST, Inc. was granted a construction permit and erected a 
television station to operate on Channel 45 in New Castle, 
Pennsylvania, It was WKST"'s decision to seek this construction 
permit; it was likewise WKST's decision ultimately to stop 
service. WKST has rendered no service at all for approximately 
the past two and one-half years. On numerous occasions during 
this period, it has flatly declared that as long as it is designated 
a New Castle station it will not resume operations. 

2. The Commission has held a series of rule-making proceedings 
which have resulted in the Television Table of Allocations being 
amended, deleting the allocation of Channel 45 to New Castle, 
Pennsylvania, and substituting therefor the allocation of Channel 
45 to the hyphenated community of Youngstown-New Castle. As 
part of its order concluding this rule-making proceeding, the 
Commission stated that it refused to issue to WKST an order to 
show cause why its station designation should not be changed to 
Youngstown. This refusal was premised upon the Commission's 
decision that the people of the newly designated Yomgstown-New 
Castle service area were entitled to the best service available 

and that the applicant who could render such service could only 

be determined by opening the field to competition. 

3. Pursuant to this new allocation and the policy decision made 
by the Commission, as evidenced by its refusal to issue to WKST 
a show cause order, the Jet Broadcasting Company applied for 
Channel 45 in Youngstown, Ohio, and Community made appli- 
cation to change its facilities from Channel 73 in Youngstown, an 
ultra high frequency difficult of usage, to Channel 45. 

4. Immediately prior to the filing of these two applications, WKST, 
seeing the vistas of Youngstown advertising looming on its horizon, 


took steps, ostensibly to revive its abandoned New Castle 
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construction permit, but actually to turn its back on New Castle 

and move into Youngstown. To borrow a page from WKST's book, 

it is patently obvious that WKST did not dare step out from under 
the umbrella of protection it believed it had by virtue of the New 

Castle permit it had formerly held into the rain of competition 

which would befall it if it openly applied for a change of station 

designation to Youngstown. Rather, it took what it hoped might 

be the safe, even though indirect path, of merely applying for a 

change of its abandoned transmitter site to a site in the city of 

Youngstown. 

5. WKST's maneuvering led the Commission to misconceive the 

status of WKST. As a result of this misconception, the Com- 

mission allowed its processes to be used for the private purposes 
of WKST, rather than for the public interest, when it granted the 

WKST modification application and, simultaneously, returned the 

Jet application and dismissed that of Community. 

6. Jet was denied due process by not having been given an 

opportunity to be heard. 

The Commission must now, in light of the matters called to its 
attention in the Jet and Community protests, determine whether it acted 
correctly in granting without hearing the WKST modification application, 
or whether it should have set such application for comparative hearing 
along with the other mutually exclusive applications then in its files. 


Jet Has Complied with the Statutory Requirements 


WKST alleges that Jet has no standing to protest against the 
Commission's grant without hearing of the WKST modification appli- 
cation. A cursory examination of the component parts of Section 309(c) 
of the Communications Act of 1934, as amended, and of Jet's pleading, 
however, will show that Jet has complied with all of the requirements 
of the statute and thus has standing herein. 

1. Section 309(c) requires that, as a condition precedent to a 
protest, an instrument of authorization must have been granted by the 

Commission without a hearing. Herein, the Commission granted 


the WKST modification application without such hearing. 
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2. Section 309 (c) provides that such grant will remain subject 
to protest for a period of 30 days. The grant herein complained of was 
made on February 20, 1957. The Jet protest was filed 30 days later on 
March 22, 1957. 

3. Section 309 (c) provides that during such period, any party 
in interest may file a protest. Jet is definitely a party in interest. It 
is too elementary to require citation that the term "party in interest” 
as used in Section 309 (c) of the Act is not limited to licensees or per- 
mittees. The Commission has often considered, for example, local 
newspaper owners to be "parties in interest." In its protest, Jet set 
out in detail the manner in which it was aggrieved -- the fact that it 
had on file with the Commission an application for Channel 45 in Youngs- 
town, which application was mutually exclusive with the WKST-TV 
modification application; that such application was held by the Com- 
mission for sixty-five days with no action whatsoever being taken 
thereon; that at the end of this unreasonable length of time, the WKST 
modification application was suddenly granted without hearing, and the 
Jet application unceremoniously returned, (in effect a dismissal thereof), 
and that the Commission gave Jet no opportunity to state why it believed 
its application should not be returned or why it believed its application 
should have been consolidated for hearing with the WKST modification 
application. 

4. Section 309 (c) provides that the protest filed must be under 
oath. The Jet protest was subscribed and sworn to before a notary public 
by Myron Jones, President of the Jet Broadcasting Company, Inc. 

5. Section 309 (c) provides that the protest shall request a hear- 
ing on the application protested against. Jet requested that the WKST 
application be designated for comparative hearing with it to determine 
which applicant could best serve the community of Youngstown-New 
Castle. In passing, reference is made to WKST's allegation that Jet 
cannot be heard since it did not list the issues upon which the requested 
hearing should be held. The Commission has many times ruled that the 


failure to frame specific issues is not a defect as long as petitioner 
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has alleged facts upon which issues may be drawn by the Commission. 
In re Application of T.E. Allen & Sons, Inc. 9 R.R. 197; The 


Barrington Co. (WEW) 12 R.R. 1455. Jet has certainly raised suffi- 


cient facts upon which to frame issues. 

6. Section 309 (c) provides that any protest so filed must be 
served upon the grantee. This was done by Jet. 

7. Section 309 (c) provides that the protest shall contain such 
allegations of fact as will show protestant to be a party in interest and 
Shall specify with particularity the facts relied upon by the protestant 
as showing that the grant was improperly made or would otherwise not be 
in the public interest. In addition to the allegations made by Jet and al- 
ready discussed herein, Jet went into great detail in its protest relating 
why it believed the Commission's grant to WKST would not be in the 
public interest. It recited that WKST had received a grant of a construc- 
tion permit to serve the citizens of New Castle; that it had constructed 
its station; and that it later determined that it could not survive econo- 
mically as long as it was identified with New Castle. In a notice of 
proposed rule-making, FCC 56-631, released July 9, 1956, the Com- 
mission quoted WKST as having stated that "because of its location in a 
small city inside the larger market [Youngstown], WKST-TV could not 
secure popular network programming necessary to build and retain an 
audience. Instead, advertisers placed their programming over the 
Stations in the central and larger city [Youngstown]." Jet further pointed 
out the series of rule-making proceedings in which WKST had engaged 
endeavoring to have the TV Table of Allocations amended to move Channel 
45 out of New Castle and into Youngstown. It also related that WKST 
had at one point even filed an application for Channel 45 in Youngstown, 
which application the Commission returned since such channel was not 
allocated to Youngstown. Jet pointed out that WKST had by all of its 
statements and actions indicated without doubt that it would under no 
circumstances return to the air to serve New Castle. In fact, it has 


been off the air now for approximately 2 1/2 years. Predicated upon 


these facts, Jet alleged in its protest that the public interest would not 
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be served by a grant of WKST's application to modify its construction 
permit, changing its transmitter site to Youngstown but retaining its 
New Castle station designation. WKST had its opportunity to serve New 
Castle and flatly refused to do so. Jet protested that the Commission 
should not have authorized WKST to move its transmitter site into the 

city of Youngstown, without having first set the matter for hearing 
along with the mutually exclusive applications then in the Commission's 
files. WKST should not have been allowed to hide behind the name 
"New Castle" when it had long forsaken its duties to that community and 
hence any rights it might have had in connection therewith. WKST, by 
stopping service and failing to go forward, is now held by the cords of 
its own iniquities. The foregoing without question fulfills the require- 
ment of Section 309 (c) that protestant show why it felt the grant involved 
would not be in the public interest. 

There is no doubt that Jet has standing herein under Section 405 
of the Act and Section 1.390 of the Commission's Rules. WKST'‘s only 
attack against such standing is its allegation that jet "has not made a 
strong enough showing to invoke Section 405 of the Act."" How much 
more interest can a party have in a matter than Jet has herein? 

Jet's Right to a Hearing 

It is not surprising that in its opposition, WKST completely side- 
stepped any comment on Jet's protestation that the Commission's 
actions in granting the WKST application without hearing and in return- 
ing the Jet apy lication without having afforded Jet an opportunity to be 
heard, completely violate all of the rules of fair play upon which we 


have come to rely. WKST's silence in this regard can be given no 


interpretation other than concurrence. The Commission's action in 


holding Jet's application for sixty-five days without having taken any 
action thereon and then granting without hearing the WKST modification 
application, which was mutually exclusive with that of Jet, and returning 
the Jet application, cannot be condoned and must be set aside. It is 
further pointed out that a matter as serious as this cannot be deter- 


mined upon the pleadings, but must be the subject of a hearing. 
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"tHe who decides a case without hearing the other 
side, though he decide justly, cannot be considered 


just." Seneca. 
Jet's Request for a Stay 


To complete our cycle in regard to WKST's opposition, we must 
return to its "wishing will make it go away" approach. In reply to Jet's 
request that construction of television facilities by WKST under the 
Commission's February 20th authorization be stayed, WKST merely 
Says “the instant grant should not be stayed," without giving any 

124 authority for its position. It does make the facetious statement 
that "WKST-TV, New Castle's only station, is temporarily off the air 
until it can resume operations from the site specified in the instant 
grant." WKST stopped service two and one-half years ago. It made 
application for the present grant less than five months ago. It cannot, 
therefore, be seriously maintained that suspension of operations was in 
any way connected with WKST's present application. WKST's plea for 
sympathy as "New Castle's only station" is, in light of WKST's repeated 
avowals that it cannot continue operation as long as it is a New Castle 
station, in bad taste. 

Suffice it to say that the Commission has repeatedly stayed the 
effective date of grants in protest cases. Section 309 (c) provides that: 
",. . . pending hearing and decision the effective date of the 
Commission's action to which protest is made shall be post- 
poned to the effective date of the Commission's decision after 
hearing, unless the authorization involved is necessary to the 
maintenance or conduct of an existing service, or unless the 

Commission affirmatively finds for reasons set forth in the 

decision that the public interest requires that the grant remain 

in effect. . ." 

No facts or arguments were set forthin the WKST opposition to 
the Jet protest, nor could any have been, to show either that the grant 
of the WKST application is necessary to the maintenance of existing 


service or that the public interest requires that the grant remain in 
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effect pending determination of the questions raised by the protest. 
Accordingly, the effective date of the grant must be postponed until a 
final determination is reached after the hearing requested herein. The 
Good Music Station, Inc., 14 R.R. 512, 518 (1956); Prairie Broadcasting 
Co., 14 RR. 520 g (1956). 


Respectfully submitted 
JET BROADCASTING CO., INC. 


By /s/ Harry J. Daly 


/s/ Lenore G. Ehrig 
Its Attorneys 
1026 Pennsylvania Building 
Washington 4, D. C. 
April 4, 1957 NAtional 8-3260 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In re Application of DOCKET NO. 11998 


) 
) File No. BPCT-2234 
WKST, Inc. (WKST-TV) ) 
New Castle, Pennsylvania ) 
) 
) 
) 


For Construction Permit to 
Change Transmitter Site, etc. 
MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioners Hyde and Bartley concurring and 
issuing a statement. 


1. The Commission has before it for consideration (1) a "Protest 
and Petition for Reconsideration" filed on March 21, 1957, by Community 
Telecasting Company, permittee of Television Station WXTV, Channel 
73, Youngstown, Ohio; (2) a''Protest and Petition for Reconsideration" 
filed on March 22, 1957, by Jet Broadcasting Company, Inc.; (3) an 
"Opposition to Protests and Petitions for Reconsideration" filed on 
March 28, 1957 by WKST, Inc., permittee of WKST-TV, Channel 45, 
New Castle, Pennsylvania; (4) a "Reply to Opposition to Protests and 
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Petitions for Reconsideration," filed by Jet Broadcasting Company; (5) 

a "Motion to Strike" filed by WKST, Inc. ; and (6) an "Opposition to 
Motion to Strike” filed by kt Broadcasting Company. The above pro- 
tests and petitions for reconsideration were filed pursuant to Sections 
309(c) and 405 of the Communications Act of 1934, as amended, and are 
directed against the Commission's action of February 20, 1957, granting 
without hearing the above-captioned application. The petitioners also 
request reconsideration of the Commission's actions of like date dis- 
missing the application filed by Community Telecasting Company for 
Channel 45 at Youngstown, and refusing to give such applications compara- 
tive consideration with the above-captioned application. 

2. On October 22, 1956, the Commission issued a Report and 
Order in Docket No. 11766 amending the Table of Assignments by 
assigning Channel 45 to Youngstown, Ohio - New Castle, Pennsylvania, 
effective November 21, 1956. Before such action, Channel 45 had been 
assigned solely to New Castle. WKST,Inc. was granted a construction 
permit for Channel 45 on September 4, 1952, and commenced operation 
on April 15, 1953. On February 2, 1954, it filed an application for 
license to cover such operation and was placed on program test authority. 
On January 14, 1955, WKST suspended operation, and, accordingly, the 
Commission has withheld action on its license application. On November 
16, 1956, WKST-TV filed the above-captioned application for modifi- 
cation of its construction permit to locate its transmitter and antenna 
in Youngstown, its main studio to remain in New Castle. On November 
20, 1956, Community filed its application to modify its construction per- 
mit to specify Channel 45 at Youngstown in lieu of Channel 73, and on 
December 17, 1956, Jet Broadcasting tendered for filing its application 
for Channel 45 at Youngstown. On February 20, 1957, the Commission 

136 granted the above-captioned application of WKST-TV, dismissed 
Community's application for modification, and returned the application 


of Jet Broadcasting. At such time the Commission advised Community 


and Jet fully of the reasons for its action on their respective appli- 
c ations. 
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3. Community claims standing as a party in interest under 
Section 309(c) of the Communications Act and as a person aggrieved 
and whose interests are adversely affected under Section 405 of the Act, 
as the permittee of Television Station WXTV, Channel 73, Youngstown. 
In support of its claim to standing, Community alleges the Com- 
mission's action places WKST -TV in competition with it in Youngstown 
for the first time and that such competition will result in "new, direct 
economic hardship"; and will make it almost impossible for WXTV to 
survive. Community also claims standing under Section 405 of the Act 
on the basis of the Ashbacker ane because its application for modifi- 
cation of construction permit to specify Channel 45 in lieu of Channel 
73 was dismissed without being accorded comparative consideration 
with the WKST-TV application. 

4. Although Jet Broadcasting did not in its original petition 
specify any facts in support of its claim to standing under Sections 
309(c) and 405 of the Act, such claim is apparently based upon the fact 
that it tendered its application for a construction permit for Channel 45 
at Youngstown while the above-captioned application of WKST-TV was 
pending. We find no support in the Communications Act of 1934, as 
amended, in prior Commission decisions, or in Court decisions, for 
the claim to standing made by Jet Broadcasting based on its having 
tendered an application for Channel 45 at Youngstown. In view of the fact 
that Channel 45 was occupied at the time, and therefore, not available 
for application, the mere tender of an application does not operate to 
confer standing to protest or request reconsideration of our action on 
the above-captioned application. Of course, Jet Broadcasting does have 
standing under Section 405 of the Act to ask reconsideration of the 
Commission's action in returning its application for construction permit. 
Accordingly, its petition will be considered herein only as a petition for 


reconsideration of that action and is dismissed in all other respects. 


SS 
1/ Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 





60 


5. Community, in support of its protest and petition, alleges, 
in substance, that the grant of the above-captioned application was not 
in the public interest because WKST-TV has abandoned its operation on 
Channel 45 in New Castle; that the Commission made no public interest 


findings; that Community cannot succeed financially on Channel 73 in 


competition with three low UHF channels; that the instant grant will de- 
prive New Castle of its only television station; that WKST-TV has made 
it perfectly clear that its operation will not be for the benefit of New 
Castle; and that there is a serious question as to whether the WKST- 
TV proposal will put a city grade signal over New Castle. Community 
also alleges that because WKST-TV suspended operation on Channel 45 
in 1955, for financial reasons, a question is raised as to whether its 
management is competent; and that WKST-TV's actions have indicated 
a lack of candor. None of the foregoing allegations are supported by 
factual allegations of any kind. On the basis of the foregoing, Community 
specifies the following issues: 
1. To determine all the facts and circumstances which led WKST- 
TV to propose a change in transmitter and antenna sites from New 
Castle to Youngstown, and the particular facts which led to the 
selection of the specific site in Youngstown; 
2. To determine all of the facts and circumstances with respect 
to WKST-TV's plans to identify itself with Youngstown, as dis- 
tinguished from New Castle, where its main studio is nominally 
situated; 
3. To determine the facts and circumstances that led to abandon- 
ment of operations at New Castle by WKST-TV in January, 1955, 
the alleged financial losses, and the factors that led to such losses; 
4. To determine whether there has been a full disclosure with 
respect to financing the new construction at Youngtown; 
5. To determine the areas and populations which would gain or 
lose service by reason of the change in transmitter and antenna 
sites by WKST-TV; 
6. To determine whether WKST-TV complied with Section 3.651 
of the Rules in its operations at New Castle; 
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7. To determine whether WKST-TV complied with Section 3.667 
of the Commission's Rules as to turning in its authorization upon 
discontinuance of operations in January 1955; 
8. To determine whether a grant of the WKST-TV application 
would contravene the provisions of Section 3.607 of the Com- 
mission's Rules respecting channel assignments, Section 307(b) 
of the Communications Act respecting equitable distribution of 
facilities, and the Ashbacker doctrine; 
9. To determine whether the grant of the WKST-TV application 
would adversely affect the operations of UHF stations now opera- 
ting or authorized to operate at Youngstown, or whether the public 
would be deprived of the service of any such stations by reason of 
the grant herein; 
10. To determine the need of another UHF service at Youngstown 
at present, and whether such need outweighs the prospect of in- 
jury to existing or authorized stations; 
11. To determine the program proposals of WKST-TV, and 
whether they meet the needs of the area; 
12. To determine whether the instant grant was made improperly 


and in violation of the Commission's Rules and the Communications 


Act and the Ashbacker decision by the Supreme Court concerning 


comparative hearings on mutually exclusive applications; 

13. To determine whether, in the light of the facts adduced under 

the foregoing issues, the public interest would be served by a 

grant of the WKST-TV application to move to Youngstown. 

6. In addition to the foregoing, Community alleges that the Com- 
mission erred in dismissing its application for Channel 45, Youngstown; 
that such application is entitled to comparative consideration with the 
WKST-TV application under Section 1. 385(a) of the Commission's Rules 
and the doctrine of the Ashbacker case, supra, because WKST-TV had 
abandoned its New Castle operation and the WKST-TV application was, 
therefore, a new application; and that, in any event, with the assign- 
ment of Channel 45 to the hyphenated communities of Youngstown-New 
Castle, the old assignment to New Castle passed out of existence, and 
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the new assignment was unoccupied and available for application. 
Community requests that the Commission (1) vacate and set aside its 
action of February 20, 1957, granting WKST-TV's application; (2) re- 
consider its dismissal of Community's application and reinstate such 
application; (3) set both applications for comparative hearing; (4) stay 
the effective date of the grant of the WKST-TV application; (5) designate 
the WKST-TV application for hearing on the issues specified by Com- 
munity; and (6) make Community a party to such hearing. 

7. Inits petition, Jet Broadcasting alleges, in support of its 
request for reconsideration, that Channel 45 was not occupied when it 
tendered its application, because WKST-TV by its failure to continue 
operation forfeited its construction permit; that WKST-TV's modifi- 
cation application is actually a new application; and that the Com- 
mission's refusal to accept Jet's application for filing is, therefore, 


a denial of its right to a comparative-hearing under the doctrine of the 


Ashbacker case, supra. Jet Broadcasting also argues, like Community, 


that the assignment of Channel 45 to Youngstown - New Castle created 

a new assignment for which all qualified applicants are entitled to com- 
pete on a comparative basis. Jet Broadcasting requests (1) that the 
grant of WKST-TV's application be set aside; (2) that any other con- 
struction permit for Channel 45, New Castle, held by WKST-TV be set 
aside; (3) that construction under the above-captioned construction per- 
mit be stayed; and (4) that Jet Broadcasting's application be accepted for 
filing and set for comparative hearing with the applications of WKST-TV 
and Community. 

8. In opposition to the above-described pleadings WKST-TV con- 
cedes that Community has standing on the basis of its status as permittee 
of Channel 73, Youngstown, but argues that Jet has not alleged facts 
showing it to have standing. WKST-TV alleges, in substance, that the 
petitioners herein have made only conclusionary, speculative, argumen- 
tative, inferential and generally phrased statements instead of alleging 
facts; that Jet has even failed to specify issues; that Community's issues 

139. are, for the most part, not supported by factual allegations; and 
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that the petitioners are not entitled to comparative consideration under 
the Ashbacker case, because their applications were not mutually ex- 
clusive with the WKST-TV application within the meaning of that case. 

9. Jet filed a reply to the above opposition in which it argues that 
it has complied with the statutory requirements for standing under both 
Sections 309(c) and 405, and that it has alleged sufficient facts upon which 
to frame issues. It also alleges that "on numerous occasions, " WKST- 
TV has flatly declared that it would not resume operation as long as it 
was designated a New Castle station. In its "Motion to Strike’ WKST- 
TV argues that this allegation is an addition to Jet's allegations in its 
original petition, and should not be considered by the Commission be- 
cause the statutory time for amending the protest had passed. 

10. In light of the fact that Community is the permittee of a tele- 
vision broadcast station in Youngstown and has alleged that it will be 
economically injured by the grant complained of, we find that it is a 
"party in interest" within the meaning of Section 309(c) of the Act and 
a person aggrieved" within the meaning of Section 405 of the Act. 
F.C.C. v. Sanders Brothers Radio Station, 309 U.S. 470. We also find 
that Community has standing to seek reconsideration under Section 405 of 
the Act of the Commission's action dismissing its application (BMPTC- 
3752) for modification of construction permit to specify Channel 45 in 
lieu of Channel 73. With respect to Jet, we find that it has no standing 
to protest or request reconsideration of our action granting the above- 
captioned application because it is not a "party in interest" to such act- 


ion or a "person aggrieved" thereby for the reason stated in paragraph 


4, supra. Jet is, however, entitled to reconsideration under Section 405 


of the Act of our action returning its application for Channel 45. 

11. Issues 1, 2,3,4,5, and 11 specified by Community raise ques- 
tions concerning which the protestant has alleged no facts whatsoever. 
We find, therefore, that with respect to these issues, Community has 
not, within the meaning of Section 309(c), specified the facts relied upon 
with sufficient particularity to warrant the designation of such issues 
for hearing, and we know of no facts which would justify our reconsi- 


deration of these matters. Issues 6 and 7 raise questions concerning 
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compliance with Sections 3.651 and 3.667 of the Commission's Rules. 
These Rules relate to discontinuance of operation by television stations 
either temporarily or permanently. Inasmuch as the facts concerning 
the discontinuance of service by WKST-TV are not in dispute, it appears 
that it would serve no purpose to hold an evidentiary hearing to ascer- 
tain such facts. Likewise, issues 8 and 12 raise questions of law, and 
the facts upon which such issues are based are also not in dispute. 
Therefore, oral argument will be held on issues 6, 7,8 and 12 as on 
demurrer. Issues 9 and 10 specified by Community relate to whether 
the Youngstown - New Castle market can provide sufficient economic 
support for four television broadcast stations. The protestant's position 
is that it will not. In a recent case in which the protestant raised econo- 
mic issues, we stated that, "We take this opportunity now to disclaim any 


power to consider the effects of legal competition upon the public service 


in the field of broadcasting." In re Application of Southeastern Enter- 
prises (WCLE), 22 F.C.C. 605, 612. Consequently, we believe that 


140 even if Community's economic injury facts were proven, no 
grounds are presented for setting aside the grant in question. It appears, 
however, that in view of the provisions of Section 309(c) of the Act, Com- 
munity must be afforded an opportunity for oral argument on these issues. 
Accordingly, oral argument will be held on issues 9 and 10, as specified 
by Community, as on demurrer. Inasmuch as issue 13 is a conclusionary 
issue, based on the other issues, it will also be designated for oral ar- 
gument. 

12. A question is also presented as to whether we should stay the 
effective date of our grant of the above-captioned application. In this 
connection Section 309(c) of the Communications Act provides that: 

". . . pending hearing and decision [of cases arising under this 

section of the statute] the effective date of the Commission's 

action to which protest is made shall be postponed to the effec- 

tive date of the Commission's decision after hearing, unless the 

authorization involved is necessary to the maintenance or conduct 


of an existing service, or unless the Commission affirm atively 
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finds for reasons set forth in the decision that the public interest 

requires that the grant remain in effect, in which event the Com- 

mission shall authorize the applicant to utilize the facilities or 
authorizations in question pending the Commission's decision 
after hearing." 

13. New Castle, Pennsylvania has a population of approximately 
48,000 (1950 U.S. Census). WKST-TV is presently the only television 
station located in New Castle. It is reasonable to conclude, without 
probing further, that a definite and compelling need exists for a first 
medium of local expression, and that the public interest requires that 
the grant of the above-captioned application remain in effect to fulfill 
such need. Accordingly, we affirmatively find that the public interest 
requires that the authorization in issue remain in effect pending a de- 
cision in the hearing provided for below. 

14. We now turn to the petitions for reconsideration of our action 
dismissing Community's modification application and returning Jet's new 
application for Channel 45 at Youngstown and refusing to accord such 
applications comparative consideration with WKST-TV's application. We 
reject the various arguments advanced by the petitioners and reiterate 
and reaffirm the statement contained in our letter of February 20, 1957. 
Therein, we stated as follows: 

Section 3.607(a) of the Commission's Rules provides that appli- 

cations may be filed to construct television broadcast stations 

only on the channels assigned in Section 3.606(b) and only in the 
communities listed therein. It is clear, however, that the rule 
refers to channels which are unoccupied, and that where a con- 

struction permit has been granted for a particular channel in a 

listed community, that channel has, for all practical purposes, 

been deleted from the Table of Assignments, and is not available 


for application (a) unless the outstanding construction permit is 


surrendered or revoked, or (b) until the license comes up for re- 


newal. Absent one of these conditions, a permittee or licensee 
is protected against competing applications for the channel it 


occupies. 
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Accordingly, the above petitions for reconsideration must be denied. 

15. In view of the foregoing, IT IS ORDERED, that, pursuant to 
Section 309(c) of the Communications Act of 1934, as amended, the Pro- 
test and Petition for Reconsideration of Community Telecasting Company 
IS GRANTED to the extent provided for below and IS DENIED in all other 
respects; that the Protest and Petition for Reconsideration of Jet Broad- 
casting Company IS DENIED in all respects; and that ORAL ARGUMENT 
will be held before the Commission en banc, commencing at 10:00 A.M. 
May 20, 1957, to determine whether the matters raised by the following 
issues, assuming the facts in support of the issues to be true, are 
grounds for setting aside the grant in question. 

1. To determine whether WKST-TV complied with Section 3.651 

of the Rules in its operations at New Castle; 

2. To determine whether WKST-TV complied with Section 3. 667 

of the Commission's Rules as to turning in its authorization upon 

discontinuance of operations in January, 1955; 

3. To determine whether a grant of the WKST-TV application 

would contravene the provisions of Section 3.607 of the Com- 

mission's Rules respecting channel assignments, and Section 

307(b) of the Communications Act respecting equitable distribution 

of facilities; 

4. To determine whether the grant of the WKST-TV application 

would adversely affect the operations of UHF stations now opera- 

ting or authorized to operate at Youngstown, or whether the public 
would be deprived of the service of any such stations by reason of 
the grant herein; 

2. To determine the need of another UHF service at Youngstown 

at present, and whether such needs outweighs the prospects of in- 

jury to existing or authorized stations; 

6. To determine whether the instant grant was made improperly 

and in violation of the Commission's Rules and the Communictions 

Act and the Ashbacker decision by the Supreme Court concerning 


comparative hearings on mutually exclusive applications; 
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7. To determine whether, in the light of the facts adduced under 
the foregoing issues, the public interest would be served by a grant 
of the WKST application to move to Youngstown. 
IT IS FURTHER ORDERED That Community Telecasting Company 
and the Chief of the Broadcast Bureau are hereby made parties to the 
proceeding herein, and that: 


(1) The parties intending to participate in the oral argument 


Shall file their appearances not later than May 1, 1957. 
(2) The parties to the proceeding shall have until the date of 
oral argument to file briefs or memoranda of law. 


FEDERAL COMMUNIC ATIONS 
COMMISSION * 


Adopted: April 17, 1957 /s/ Mary Jane Morris 
Released: April 23, 1957 Secretary 
*CONCURRING STATEMENT OF COMMISSIONERS HYDE 
AND BARTLEY 
We concur in the result except with respect to the reliance 
placed by the majority on the holding in the Southeastern Enterprises 
case, Docket No. 11411. 
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198 F.C.C. FORM NO. 351-B File No. BPCT-2234 
February 1954 Call Letters: WKST-TV 


UNITED STATES OF AMERICA 


FEDERAL COMMUNIC ATIONS COMMISSION 


TELEVISION BROADCAST STATION CONSTRUCTION PERMIT 
Subject to the provisions of the Communiations Act of 1934, 


subsequent Acts, and Treaties, and Commission Rules made there- 


1/ 


under, and further subject to conditions set forth in this permit, — 
authority is hereby granted to WKST, INC. to construct a television 
broadcast station located and described as follows: 


1. 
2. 


Station location: State: Pennsylvania City: New Castle 
Transmitter location: State: Ohio County: Mahoning 

City or Town: Youngstown 

Street and number: Midlothian Boulevard 

North Latitude: Degrees: 41 Minutes: 03 Seconds: 43 
West Longitude: Degrees: 80 Minutes: 38 Seconds: 07 
Main studio location: State: Pennsylvania County: Lawrence 
City or Town: New Castle 


Street and number: Old Pittsburg & Savannah Center Church 
Road 


Transmitter: Visual Aural 
Make and type: RCA TTU-12A RCA TTU-12A 


Rated power: 10.74 dbk (11.86 kw) peak. 8.50 dbk (7. 08kw). 


Antenna: 

Make and Type: RCA TFU-24BMS, 16 section slotted, modified 
for 0.4 degree electrical beam tilt with major lobe visual power 
of 23.3 dbk (214 kw); 

Horizontal field pattern: Omnidirectional. 


Antenna supporting structure: 600 foot guyed tower 
Overall height above ground: 638 feet. 


Obstruction marking specifications in accordance with 
paragraphs 1, 3, 5, 14, 21 and 22 of FCC Form 715 attached. 


Operating assignment: 
Frequency: 656 - 662 Megacycles. (Channel No. 45) 
Visual Aural 
Carrier frequency: 657.24 Mc. 661.74 Mc. 
Effective radiated power: 23 dbk (200 kw) peak. 20.3 dbk (107kw.) 
Transmitter output power: 10.7 dbk (11.8 kw)peak 8.5 dbk.(7.10 kw). 
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Antenna height above average terrain: 580 feet. 
Hours of operation - Unlimited. 


Date of required commencement of construction: April 20, 1957 
Date of required completion of construction: October 20, 1957 


Equipment and program tests shall be conducted only pursuant 
to Sections 3.628 and 3.629 of the Commission Rules. 


This permit shall be automatically forfeited if the station is not 
ready for operation within the time specified or within such 
further time as the Commission may allow unless completion 
of the station is prevented by causes not under the control of 
the permittee. See Section 1.514 of the Commission Rules. 


Subject to the attached conditions. 
1/ This construction permit consists of this page and pages 2, 3, &4. 
Dated this 20th day of February, 1957. 


FEDERAL COMMUNICATIONS 
COMMISSION 


/s/ Mary Jane Morris 
Secretary 


FCC FORM 715 Date: 2-20-57 
May 1953 File No.: BPCT-2234 
Call Letters: WKST-TV 


OBSTRUCTION MARKING 
ANTENNA TOWER(S) OR SUPPORTING STRUCTURE(S) 


It is to be expressly understood that the issuance of these speci- 
fications is in no way to be considered as precluding additional or modi- 
fied marking or lighting as may hereafter be required under the pro- 
visions of Section 303(q) of the Communications Act of 1934, as 
amended. 

1. Antenna structures shall be painted throughout their height with 
alternate bands of aviation surface orange and white, terminating with 
aviation surface orange bands at both top and bottom. The width of the 
bands shall be approximately one-seventh the height od the structure, 
provided however, that the bands shall not be more than 40 feet nor less 


than 1-1/2 foot in width. All towers shall be cleaned or repainted as 


often as necessary to maintain good visibility. 
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2. There shall be installed at the top of the tower at least two 100- or 
111-watt lamps (#100 A21/TS or #111 A21/TS, respectively) enclosed 
in aviation red obstruction light globes. The two lights shall burn 
simultaneously from sunset to sunrise and shall be positioned so as to 
insure unobstructed visibility of at least one of the lights from aircraft 
at any angle of approach. A light sensitive control device or an astro- 
20mic dial clock and time switch may be used to control the obstruction 
lighting in lieu of manual control. When a light sensitive device is used 
it should be adjusted so that the lights will be turned on at a north sky 
light intensity level of about thirty-five foot candles and turned off at a 
north sky light intensity level of about fifty-eight foot candles. 

3. There shall be installed at the top of the structure one 300 m/m 
electric code beacon equipped with two 500-ar 620-watt lamps (PS-40, 
Code Beacon type), both lamps to burn simultaneously, and equipped 
with aviation red color filters. Where a rod or other construction of 
not more than 20 feet in height and incapable of supporting this beacon 
is mounted on top of the structure and it is determined that this addi- 
tional construction does not permit unobstructed visibility of the code 
beacon from aircraft at any angle of approach, there shall be installed 
two such beacons positioned so as to insure unobstructed visibility of 

at least one of the beacons from aircraft at any angle of approach. The 
beacon shall be equipped with a flashing mechanism producing not 

more than 40 flashes per minute nor less than 12 flashes per minute 
with a period of darkness equal to one-half of the luminous period. 

4. At approximately one-half of the overall height of the tower one 
Similar flashing 300 m/m electric code beacon shall be installed in such 
position within the tower proper that the structural members will not 
impair the visibility of this beacon from aircraft at any angle of 
approach. In the event this beacon cannot be installed in a manner to 
insure unobstructed visibility of it from aircraft at any angle of approach, 
there shall be installed two such beacons. Each beacon shall be mounted 


on the outside of diagonally opposite corners or opposite sides of the 


tower at the prescribed height. 
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>. At approximately two-fifths of the over-all height of the tower one 
similar flashing 300 m/m electric code beacon shall be installed in such 
position within the tower proper that the structural members will not 
impair the visibility of this beacon from aircraft at any angle of approach. 
In the event this beacon cannot be installed in a manner to insure un- 
obstructed visibility of it from aircraft at any angle of approach, there 
shall be installed two such beacons. Each beacon shall be mounted on 
the outside of diagonally opposite corners or opposite sides of the tower 
at the prescribed height. 
6. On levels at approximately two thirds and one third of the over-all 
height of the tower one similar flashing 300 m/m electric code beacon 
shall be installed in such position within the tower proper that the struc- 
tural members will not impair the visibility of this beacon from aircraft 
at any angle of approach. In the event these beacons cannot be installed 
in a manner to insure unobstructed visibility of it from aircraft at any 
angle of approach, there shall be installed two such beacons. Each 
beacon shall be mounted on the outside of diagonally opposite corners or 
opposite sides of the tower at the prescribed height. 
7. On levels at approximately four-sevenths and two-sevenths of the 
overall height of the tower one similar flashing 300 m/m electric code 
beacon shall be installed in such position within the tower proper that the 
structural members will not impair the visibility of this beacon from 
aircraft at any angle of approach. In the event these beacons cannot be 
installed in a manner to insure unobstructed visibility of the beacons 
from aircraft at any angle of approach, there shall be installed two such 
beacons at each level. Each beacon shall be mounted on the outside of 
diagonally opposite corners or opposite sides of the tower at the pres- 
cribed height. 
8. On levels of approxiately three-fourths, one-half and one-fourth of 


the over-all height of the tower one similar flashing 300 m/m électric 


code beacon shall be installed in such position within the tower proper 
that the structural members will not impair the visibility of this beacon 
from aircraft at any angle of approach. In the event these beacons cannot 


be installed in a manner to insure unobstructed visibility of the beacons 
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from aircraft at any angle of approach, there shall be installed two such 


beacons, at each level. Each beacon shall be mounted on the outside of 
diagonally opposite corners or opposite sides of the tower at the pres- 
cribed height. 

9. On levels at approximately two-thirds, four-ninths and two-ninths 

of the over-all height of the tower one similar flashing 300 m/m electric 
code beacon shall be installed in such position within the tower proper 
that the structural members will not impair the visibility of this beacon 


from aircraft at any angle of approach. In the event thesé beacons cannot 


be installed in a manner to insure unobstructed visibility of the beacons 
from aircraft at any angle of approach, there shall be installed two such 
beacons at each level. Each beacon shall be mounted on the outside of 
diagonally opposite corners or opposite sides of the tower at the pres- 
cribed height. 

10. On levels at approximately four-fifths, three-fifths, two-fifths, 
and one-fifth of the over-all height of the tower one similar flashing 300 
m/m electric code beacon shall be installed in such position within the 
tower proper that the structural members will not impair the visibility 
of this beacon from aircraft at any angle of approach. In the event these 
beacons cannot be installed in a manner to insure unobstructed visibility 
of the beacons from aircraft at any angle of approach, there shall be in- 
stalled two such beacons at each level. Each beacon shall be mounted 
on the outside of diagonally opposite corners or opposite sides of the 
tower at the prescribed heights. 

11. Atthe approximate mid point of the over-all height of the tower 
there shall be installed at least two 100- or 111-watt lamps (#100 A21/ 
TS or #111 A21/TS, respectively) enclosed in aviation red obstruction 
light globes. Each light shall be mounted so as to insure unobstructed 
visibility of at least one light at each level from aircraft at any angle of 
approach. 

12. On levels at approximately two-thirds and one-third of the over-all 
height of the tower, there shall be installed at least two 100- or 111- 
watt lamps (#100 A21/TS or #111 A21/TS, respectively), enclosed in 
aviation red obstruction light globes. Each light shall be mounted so as 
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to insure unobstructed visibility of at least one light at each level from 


aircraft at any angle of approach. 

13. On levels at approximately three-fourths and one-fourth of the 
over-all height of the tower, at least one 100 or 111 - watt lamp (#100 
A21/TS or #111 A21/TS, respectively) enclosed in an aviation red ob- 
struction light globe shall be installed on each outside corner of the 
tower at each level. 

14. On levels at approximately four-fifths, three-fifths and one-fifth of 
the over-all height of the tower, at least one 100- or 111-watt lamp 
(#100 A21/TS or #111 A21/TS, respectively) enclosed in an aviation 
red obstruction light globe shall be installed on each outside corner of 
the tower at each level. 

15. On levels at approximately five-sixths, one-half, and one-sixth of 
the over-all height of the tower, at least one 100- or 111-watt lamp 
(#100 A21/TS or #111 A21/TS, respectively) enclosed in an aviation 
red obstruction light globe shall be installed on each outside corner of 
the tower at each level. 

16. On levels at approximately six-sevenths, five-sevenths, three- 
sevenths and one-seventh of the over-all height of the tower at least 
one 100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) 
enclosed in an aviation red obstruction light globe shall be installed on 
each outside corner of the structure. 

17. On levels at approximately seven-eighths, five-eighths, three- 
eighths, and one-eighth of the over-all height of the tower, at least one 
100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) 
enclosed in an aviation red obstruction light globe shall be installed on 
each outside corner of the structure. 

18. On levels at approximately eight-ninths, seven-ninths, five-ninths, 
one-third and one-ninth of the over-all height of the tower, at least one 
100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) 
enclosed in an aviation red obstruction light globe shall be installed on 


each outside corner of the tower at each level. 
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19: On levels at approximately nine-tenths, seven-tenths, one-half, 


three-tenths, and one-tenth of the over-all height of the tower, at least 
one 100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) 
enclosed in an aviation red obstruction light globe shall be installed on 
each outside corner of the tower at each level. 

20. All lighting shall be exhibited from sunset to sunrise unless other- 
wise specified. 

21. All lights shall burn continuously or shall be controlled by a light 
sensitive device adjusted so that the lights will be turned on at a north 
sky light intensity level of about 35 foot candles and turned off at a 
north sky light intensity level of about 58 foot candles. 

22. During construction of an antenna structure, for which obstruction 
lighting is required, at least two 100- or 111-watt lamps (#1-- A21/TS 
or #111 A21/TS, respectively) enclosed in aviation red obstruction light 
globes, shall be installed at the uppermost point of the structure. In 
addition, as the height of the structure exceeds each level at which 
permanent obstruction lights will be required, two similar lights shall 
be installed at each such level. These temporary warning lights shall 
be displayed nightly from sunset to sunrise until the permanent ob- 
struction lights have been installed and placed in operation, and shall 
be positioned so as to insure unobstructed visibility of at least one of 
the lights at any angle of approach. In lieu of the above temporary 
warning lights, the permanent obstruction lighting fixtures may be 
installed and operated at each required level as each such level is 


exceeded in height during construction. 
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Date: 2-20-57 
File No.: BPCT-2234 
CONDITIONS Call Letters: WKST-TV 
Subject to the following conditions: 


1. That the construction authorized herein shall have no adverse up- 
on the operation of Station WKBN (AM). Sufficient field strength 
measurements consistinc ofat least three measurements on each 
radial at points measured in connection with the last complete 
adjustment of the directional antenna system, shall be made 
both before and after construction of the TV antenna to prove 
that no material effect has resulted. 

Grant of this construction permit is expressly contingent on 
coverage of the City of New Castle, Pennsylvania in accordance 
with the requirements of Section 3.685(a) of the Commission's 
Rules as demonstrated by actual measurements, and operation 
of the station will be authorized and licensed only after approval 
by the Commission of a report of a field intensity survey clearly 


indicating compliance with Section 3.685(a) in this respect. 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 41301 
February 20, 1957 


Sanford Schafitz, et al. In reply refer to 
d/b as Community Telecasting Company 

P.O. Box 150 8820 
Farrell, Pennsylvania 


Gentlemen: 

This is with reference to your application (BMPCT-3752) for modi- 
fication of construction permit of television station WXTV, Channel 73, 
Youngstown, Ohio, requesting authority to operate on Channel 45 in lieu 
of Channel 73, to change transmitter location, type transmitters and to 
make other equipment changes. 

In your application you refer to the Commission's Report and Order, 
adopted October 17, 1956 (FCC 56-1010) in Docket No. 11766, whereby 
Section 3.606, the Table of Assignemnts, was amended to change the 
assignment of Channel 45 from New Castle, Pennsylvania to the 
hyphenated communities of Youngstown, Ohio-New Castle, Pennsylvania, 
and request that " WXTV should be granted a fair 





717 
and impartial hearing for Channel 45". You apparently assume that 
the Commission's action in Docket No. 11766 made Channel 45 available 
for application, and that, therefore, your application is entitled to com- 
parative consideration with any other application involving that channel. 

With respect to the availability of channels, Section 3.607(a) of the 
Commission's Rules provides that applications may be filed to construct 
television stations only on the channels assigned in Section 3.606(b) and 
only in the communities listed therein. It is clear, however, that the 
rule refers only to channels which are unoccupied, and that where a con- 
struction permit has been granted for a particular channel in a listed 
community, that channel has, for all practical purposes, been deleted 
from the Table of Assignments, and is not available for application (a) 
unless the outstanding construction permit is surrendered or revoked, 
or (b) until the license comes up for renewal. Absent one of these con- 
ditions, a permittee or licensee is protected against competing applica- 
tions for the channel it occupies. 

The Commission's Report and Order in Docket 11766 did not 
revoke the construction permit of WKST-TV and the permittee has not 
surrendered its construction permit. Instead, it has filed an applica- 
tion for modification of construction permit. The filing of an applica- 
tion such as here involved does not create rights to comparative con- 
sideration in would-be applicants. Inasmuch as WKST, Inc. has out- 
standing a valid construction permit for Channel 45 at New Castle, 
Pennsylvania, an application requesting these facilities should not have 
been accepted for filing under the Commission's Rules. 

In view of the foregoing, your application (BMPCT-3752) is here- 
by dismissed. 

BY DIRECTION OF THE COMMISSION 


/s/ Mary Jane Morris 
Secretary 


cc: Carl L. Shipley, Esquire 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


February 20, 1957 


In reply refer to 


8820 
The Jet Broadcasting Company 
18th and Ash 
Erie, Pennsylvania 


Gentlemen: 


This is with reference to your application tendered for filing on 
December 17, 1956, for a permit to construct a new television broadcast 
station to operate on Channel 45 in Youngstown, Ohio, which channel is 
assigned to Youngstown, Ohio-New Castle, Pennsylvania. 

Section 3.607(a) of the Commission's Rules provides that applica- 
tions may be filed to construct television broadcast stations only on the 
channels assigned in Section 3.606(b) and only in the communities listed 
therein. It is clear, however, that the rule refers to channels which 
are unoccupied, and that where a construction permit has been granted 
for a particular channel in a listed community, that channel has, for all 
practical purposes, been deleted from the Table of Assignments, and 
is not available for application (a) unless the outstanding construction 
permit is surrendered or revoked or (b) until the license comes up for 
renewal. Absent one of these conditions, a permittee or licensee is pro- 
tected against competing applicatiuns for the channel it occupies. 

WKST, Inc., is the permittee of Station WKST-TV, Channel 45 at 
New Castle, Pennsylvania. The Commission's Report and Order in 
Docket 11766, whereby the Table of Assignments was amended to change 


the allocation of Channel 45, New Castle, Pennsylvania, to Youngstown, 


Ohio-New Castle, Pennsylvania, did not revoke the construction permit 
of WKST-TV, and the permittee has not surrendered its construction 
permit. Instead it has filed an application for modification of con- 
struction permit. The filing of an application such as here involved 


does not create rights to comparative consideration in would-be 
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205 applicants. Inasmuch as WKST, Inc., has outstanding a valid 
construction permit for Channel 45 at New Castle, Pennsylvania, an 
application requesting these facilities cannot be accepted for filing under 
the Commission's Rules. 
In view of the foregoing, your application is returned herewith. 
BY DIRECTION OF THE COMMISSION 


/s/ Mary Jane Morris 
Secretary 


cc: Harry J. Daly, Esquire 
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(i) 


o STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Commission erred in holding that issues 1, 2, 
3, 4, 5 and 11 specified by Community (WXTV) in protesting the grant 
without hearing of the WKST application for a construction permit for 
UHF Channel 45 at Youngstown do not set forth facts with sufficient 
particularity to require a hearing within the meaning of Section 309 (c) 
of the Communications Act? 


2. Whether the Commission erred in holding that it would serve 
no useful purpose to hold a hearing on issues 6 and 7 of Community's 
(WXTV) protest of said grant? 


3. Whether the Commission erred in holding that issues 8 and 
12 of Community's protest of said grant raise only questions of law 


and do not require an evidentiary hearing? 


4, Whether the Commission erred in holding that it has no power 
or responsibility to hear economic issues under the provisions of Sec- 
tion 309(c) of the Communications Act? 


5. Whether the Commission erred in holding that issues 9 and 
10 of Community's (WXTV) protest do not require an evidentiary hear- 
ing under Section 309(c) of the Act? 


6. Whether the Commission erred in not staying the effective 
date of its grant of the WKST application? 


7. Whether the Commission erred in dismissing Community's 
(WXTV) application for Channel 45 at Youngstown and denying its re- 
quest for a comparative hearing with WKST for said facility? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction of this appeal pursuant to the provi- 
sions of 47 U.S.C. 402 (b). 


Decision Below 


The decision of the Federal Communications Commission from 
which appellant appeals is set forth in the record herein at page 135. 
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STATEMENT OF THE CASE 


On April 23, 1957 the Commission issued its Memorandum Opin- 
ion and Order in Docket No. 11998 denying in part the protest of Com- 
munity Telecasting Company (WXTV), appellant herein, against the 
grant without hearing on February 20, 1957, of an application by WKST 
to modify its construction permit to substitute Channel 45 at Youngstown- 
Newcastle for Channel 45 at Newcastle, Pa. The background facts are 
set forth in detail in appellant's protest (R. 62). Briefly stated, appel- 
lant (WXTV) was granted a construction permit for UHF TV Channel 
73 at Youngstown, Ohio on November 2, 1955. Intervener WKST was 
granted a construction permit for UHF TV Channel 45 at Newcastle, Pa. 
on September 4, 1952. These assignments were made to the parties 
under Section 3.607 (a) of the Commission's Rules, which provides that 
applications may only be filed for the channels at the communities listed 
in the Table of Assignments in Section 3.606(b) of said Rules. On Octo- 
ber 22, 1956 the Commission amended its Table of Assignments and 
changed Channel 45, which had been previously occupied by WKST, from 
Newcastle, Pa. to Youngstown, Ohio-Newcastle, Pa. as a hyphenated 
community (a hyphenated community is one which includes two towns, 
and an applicant can apply for operation in either (3.607(b)). At the 
time of this amendment, WKST was closed down, and had been since 
it ceased operations, for economic reasons, on January 14, 1955. Both 
WXTV and WKST had previously petitioned the Commission for lower 
channel assignments at Youngstown in order to compete more favorably 
with the network TV stations located at Youngstown on lower channels, 
without success. After the Commission amended.its Table of Assign- 
ments in Section 3.606 of the Rules to list Channel 45 as available at 
Youngstown, both WXTV and WKST applied to the Commission to amend 
their construction permits to specify Channel 45 at Youngstown. The 
WKST application was filed on November 16, 1956, and the WXTV 
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application was filed on November 20, 1956. WXTYV also requested 
that its application be given a comparative hearing with that of WKST 
as the two were mutually exclusive. On February 20, 1957 the Com- 
mission granted WKST's application without hearing and dismissed 
WXTV's application. On March 21, 1957 appellant (WXTV) filed with 
the Commission a protest and petition for reconsideration, pursuant 


to Sections 309(c) and 405 of the Communications Act, directed against 


the grant without hearing of WKST'‘s application, and asking reconsidera- 
tion of the dismissal of its own application. The Commission on April 23, 
1957 released its decision granting in part and denying in part the pro- 
test, ordering oral argument on certain issues raised by WXTV, and 
denying the petition for reconsideration of the dismissal of WXTV's 
application for Channel 45 at Youngstown. In the order the Commis- 

sion refused to stay the effective date of the WKST grant. This appeal 

is taken from the Commission's order of April 23, 1957. 


STATUTES AND 
REGULATIONS INVOLVED 


Rules and Regulations of the Federal Communications Commission: 
3.606(a) (After October 23, 1956) 


"The following table of assignments contains the 
channels assigned to the listed communities in the 
United States * * *" 


3. 606 (b) Channel No. 


"Ohio * * * 

Youngstown (also see Youngstown, 
Ohio-Newcastle, Pa.) 21, 27, 73 
* * * Youngstown, Ohio-Newcastle, 

Pa. 45 
Newcastle (See Youngstown Ohio- 

Newcastle, Pa. )" 
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3.606(b) (Prior to October 23, 1956) Channel No. 


SOhionS = 

Youngstown 21, 27, 73 
Pennsylvania 

Newcastle" 45 
3. 607 (a) 


'"* * * applications may be filed to construct 
television broadcast stations only on the channels 
assigned in the Table of Assignments (3. 606(b) ) 
and only in the communities listed therein." 


3. 607 (b) 


"A channel assigned to a community listed in The 
Table of Assignments is available upon application 
in any unlisted community which is located within 
15 miles of the listed community. 

* * * Where channels are assigned to two or 
more communities listed in combination in the 
Table of Assignments the provisions of this 
paragraph shall apply separately to each com- 
munity so listed." 


3.613 


"The main studio of a television station shall be 
located in the principal community to be served." 


STATUTES 


47 U.S.C. 307 (b) 


"In considering applications for licenses * * * 

the Commission shall make such distribution of 
licenses, frequencies, hours of operation, and 

of power among the several States and communi- 
ties as to provide a fair, efficient, and equitable 
distribution of radio service to each of the same." 


47 U.S.C. 309(a) 


"If upon examination of any application * * * the 
Commission shall find that public interest, 
convenience, and necessity would be served by the 
granting thereof, it shall grant such application." 


47 U.S.C. 309(b) 


"If upon examination of any such application the 
Commission is unable to make the finding specified 
in subsection (a) of this section, it shall forthwith 
notify the applicant and other known parties in 
interest of the gounds and reasons for its inability 
to make such finding. Such notice, which shall 
precede formal designation for a hearing, shall 
advise the applicant and all other known parties in 
interest of all objections made to the application 
as well as the source and nature of such objections. 
Following such notice, the applicant shall be given 
an opportunity to reply. If the Commission, after 
considering such reply, shall be unable to make 
the finding specified in subsection (a) of this section, 
it shall formally designate the application for 
hearing on the grounds or reasons then obtaining 
and shall notify the applicant and all other known 
parties in interest of such action the grounds and 
reasons therefor, specifying with particularity 

the matters and things in issue but not including 
issues or requirements phrased generally. The 
parties in interest, if any, who are not notified 

by the Commission of its action with respect to a 
particular application may acquire the status of 

a party to the proceeding thereon by filing a 
petition for intervention showing the basis for 
their interest at any time not less than ten days 
prior to the date of hearing. Any hearing 
subsequently held upon such application shall be 

a full hearing in which the applicant and all other 
parties in interest shall be permitted to participate 
but in which both the burden of proceeding with the 
introduction of evidence upon any issue specified 
by the Commission, as well as the burden of proof 
upon all such issues, shall be upon the applicant." 


47 U.S.C. 309(c) 


"When any instrument of authorization is granted 

by the Commission without a hearing as provided 

in subsection (a) of this section, such grant shall 
remain subject to protest as hereinafter provided 
for a period of thirty days. During such thirty- 

day period any party in interest may file a protest 
under oath directed to such grant and request a 
hearing on said application so granted. Any protest 
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so filed shall be served on the grantee, shall 
contain such allegations of fact as will show the 
protestant to be a party in interest, and shall 
specify with particularity the facts relied upon > 
by the protestant as showing that the grant was 
improperly made or would otherwise not be in 

the public interest. The Commission shall, 
within thirty days of the filing of the protest, 
render a decision making findings as to the 
sufficiency of the protest in meeting the above 
requirements; and, where it so finds, shall 
designate the application for hearing upon issues 
relating to all matters specified in the protest 

as grounds for setting aside the grant, except 
with respect to such matters as to which the 
Commission, after affording protestant an oppor- 
tunity for oral argument, finds, for reasons set 
forth in the decision, that, even if the facts alleged 
were to be proven, no grounds for setting aside 
the grant are presented. The Commission may 
in such decision redraft the issues urged by the 
protestant in accordance with the facts or sub- 
stantive matters alleged in the protest, and may 
also specify in such decision that the application 
be set for hearing upon such further issues as it 
may prescribe, as well as whether it is adopting 
as its own any of the issues resulting from the 
matters specified in the protest. In any hearing 
subsequently held upon such application issues 
specified by the Commission upon its own initiative 
or adopted by it shall be tried in the same manner 
provided in subsection (b) of this section, but with 
respect to issues resulting from facts set forth in 
the protest and not adopted or specified by the 
Commission, on its own motion, both the burden 
of proceeding with the introduction of evidence and 
the burden of proof shall be upon the protestant. 
The hearing and determination of cases arising 
under this subsection shall be expedited by the 
Commission and pending hearing and decision the 
effective date of the Commission's action to which 
protest is made shall be postponed to the effective 
date of the Commission's decision after hearing, 
unless the authorization involved is necessary to 
the maintenance or conduct of an existing service, 


a 4 


an 
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or unless the Commission affirmatively finds 
for reasons set forth in the decision that the 
public interest requires that the grant remain 
in effect, in which event the Commissioner 
shall authorize the applicant to utilize the 
facilities or authorization in question pending 
the Commission's decision after hearing. 


SUMMARY OF ARGUMENT 


Appellant contends that the Commission erred deciding that its 
protest does not state facts with sufficient particularity in issues 1, 2, 
3, 4, 5 and 11 to require a Section 309(b) hearing, as provided in Sec- 
tion 309(c) of the Act. The facts on which these issues are based are 
set forth in as much detail as the statute requires and as can reasonably 
be expected prior to hearing and cross examination of witnesses, and 
prior to the full investigation and preparation for hearing which a pro- 
testant must make once a hearing date is set. The Commission's deci- 
sion to set issues 6, 7, 8 and 12 for argument as on demurrer is not 
in compliance with Section 309(c). By skillful tip-toeing through Sec- 
tion 309(c), the Commission manages to find that there are not enough 
facts specified for a hearing on part of appellant's issues, and that there 
are too many facts as to others. In this way the Commission avoids the 


necessity for a 309(b) hearing on the grant of a construction permit 





under conditions which Congress clearly intended a hearing should be 
held. 


Further, Section 309(c) clearly contemplates that a grant without 
hearing shall be stayed when it is protested, unless there is a clear 
showing that the public interest requires otherwise. Such a finding by 
the Commission must be based on substantial evidence, of which there 


is none in the case at bar. 
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In addition, appellant contends that WKST had abandoned Channel 
45 at Newcastle prior to the time the Commission amended its Table of 
Assignments to make the channel available at Youngstown, and that in 
any event, WKST had effectively forfeited its construction permit under 
the Commission's Rules, so that the channel was not occupied at the time 
WATYV and WKST applied for it at Youngstown. And even if there was 
neither abandonment nor forfeiture, the act of the Commission in amend- 
ing its Rules to make Channel 45 available at Youngstown for the first 
time opened the channel up for the applications of competing applicants 
on a mutually exclusive basis, and WXTV was entitled to have its appli- 
cation considered in competition with that of WKST for the facility, in- 
cluding a hearing to determine which applicant would more effectively 
serve the public interest. 


ARGUMENT 
F 


Appellant's Protest Specifies Sufficient Facts In 
Support Of Issues 1, 2, 3, 4, 5, and 11 To Make A 
Hearing Mandatory 


The purpose of Section 309(c) is to protect and vindicate the public 
interest. Federal Broadcasting System v. F.C.C., 225 F.2d 560. 
Grants without hearing of so great a Federal privilege as a TV station 


construction permit carry with them the risk and threat of arbitrari- 


ness, favoritism, improper influence, and the other perils of secret 
administrative action. An open, public hearing provides the greatest 
guarantee of protection of the public interest. There the legal, techni- 
cal, financial, and other qualifications of an applicant are subjected 

to public scrutiny, to the test of cross examination, to thetest of con- 
trary evidence, and to the test of competition of other equally deserving 
applicants. Grants without hearing under Section 309(a) of the Com- 
munications Act should be held to the minimum. Section 309(b) re- 
quires that a full hearing be held when (1) the Commission cannot 





9 


affirmatively find that a grant will be in the public interest, or (2) when 
a party in interest protests and alleges facts which show that the grant 
was improperly made or would not be in the public interest. Whether 

a protestant has alleged sufficient facts or facts with sufficient particu- 
larity to require a hearing is a question which must be construed in favor 
of the hearing and the protestant. Only in the most clear cut case can 

a hearing be denied. Granik v. F.C.C., 234 F.2d 682; Federal Broad- 
casting System v. F.C.C., 231 F.2d 246. The allegations in a protest 
under Section 309(c) are not to be measured by the technicalities of 
common law pleading. Federal Broadcasting System v. F.C.C., 225 
F.2d 560. When a protestant alleges facts which make a prima facie 
case indicating a full evidentiary hearing may develop other relevant 
information not in the possession of the protestant, a hearing must be 
held. Clarksburg Publishing Co. v. F.C.C., 225 F. 2511. A read- 
ing of appellant's protest, set forth in the joint appendix hereto, (R. 62), 
shows clear allegations of such matters as lack of financial qualifications, 


abandonment of previous operation, possible loss of service area, ques- 


tionable program proposals, intent to become a Youngstown station, ad- 
verse site location, and lack of candor, all of which impinge directly 
upon the public interest. The protest shows on its face that WKST com- 
menced operations in Newcastle in 1953, went broke and went off the 
air in 1955, tried several times to move to Youngstown and was denied 
such move by the Commission on the ground that an additional channel 
at Youngstown was not warranted, but now seeks to move into Youngs- 
town from Newcastle by the back-door device of modifying its con- 
struction permit -- a move calculated to spare WKST a comparative 
hearing where its program and financial qualifications might be ques- 
tioned. The protest shows that Newcastle will probably lose a city- 
grade signal from WKST with its transmitter at Youngstown, and that 
WXTV will suffer irreparable economic damage from competition of 
yet another lower UHF station in Youngstown, which will injure the 
development of the higher channels in the public interest. The protest 
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shows that Youngstown will in effect have four TV stations while New- 
castle has none, which is contrary to Section 307(b) of the Act. The 
protest clearly raises questions as to the economic and management 
experience of WKST, and as to its ability to operate a TV station. It 
raises questions as to whether WKST complied with the rules as to 
minimum operation and returning its authorization upon discontinuance 
of service. The record herein shows these are not reckless or unfounded 
allegations. Section 309(c) calls in terms for "allegations of fact" show- 
ing that the grant was improperly made or not in the public interest. It 
does not require that all evidence be pleaded, or even that evidence to 
make a prima facie case be pleaded -- it calls for allegations of fact, 
and that is what appellant set forth in its protest. The Commission 
erred in holding that appellant's protest failed to allege facts to support 
issues 1, 2, 3, 4, 5and11. Congress did not intend that a protest be 
as particularized as a grand jury indictment. 


Il. 


It Would Serve The Purposes Of The Statute To 
Hold A Hearing On Appellant's Issues 6 And 7. 


One of the purposes of Section 309(c) seems to be to make parties 
in interest to some extent watchdogs of the public interest. Appellant 
alleges in its protest that WKST failed, in its previous operation, to 
comply with the requirements of Section 3.651 of the Commission's 
Rules, which compels minimum operation of 12 hours per week by TV 
permittees. Section 3.667 requires that an authorization be returned 
to the Commission for cancellation immediately after operations have 
been discontinued by a permittee. The purpose of the rules is to make 


sure no unused authorizations are outstanding, and to insure that 


channels are used, not occupied and not used, through "dog in the 
manger tactics" as used by WKST herein. WEST did not operate 
from January 14, 1955 right down to date, yet did not turn in its 
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authorization. These are not all of the facts. But enough is shown to 
require the Commission to look into the matter. Clarksburg Publishing 
Co. v. F.C.C., supra. Surely the Commission cannot wink at a permit- 
tee who has abandoned operations on a frequency, when it neglects or re- 
fuses to turn in its permit so the Commission can let it be known to others 
that might wish to serve the public interest in the community that the 
frequency is available. The Commission cannot evade its responsibili- 
ties as to an evidentiary hearing by concluding that it "would serve no 


useful purpose". 


Ill. 


Appellant's Issues 8 and 12 Raise Questions Of Fact. 


Section 309(c) makes an evidentiary hearing necessary where issues 
of fact relating to the public interest are alleged as to a grant without 
hearing. Issues 8 and 12 as alleged by appellant in its protest involve 
questions of fact. Contrary to the Commission's bland assertion that 
the facts are not disputed, WKST hotly disputed the allegations in its 
"Opposition to Protest and Petition for Reconsideration" set forth 
(R. 94). Disputed facts require a full hearing under Section 309 (b). 
United States v. Storer, 351 U.S. 192. The Commission erred in treat- 
ing these two issues as matters of law. Appellant is deprived of the 


opportunity to make a full case through cross examination in a hearing. 


IV. 


The Commission Has Power And Responsibility To 
Consider The Effects Of Competition Upon The Public 
Interest. 


Issues 9 and 10 of appellant's protest relate to whether Youngstown 
can furnish economic support for four TV stations operating on UHF 
channels, when one of the stations is on Channel 73, and the others are 


on much lower channels. The Commission disclaims any responsibility 
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as to these issues, and yet asserts it must touch base with Section 309(c), 


by hearing oral argument. Section 309(c) does not in terms or by im- 
plication except economic facts from consideration in determining whe- 
ther a grant is in the public interest. There are situations where ser- 


vice might be affected by economic facts. Greater Western Broadcasting 


Ass'n v. F.C.C., 94 F.2d 244; Democrat Printing Co. v. F.C.C., 202 
F.2d 298; Ward v. F.C.C., 108 F. 2d 486; Sanders Bros. v. F.C.C., 
301 U.S. 470; Woko, Inc. v. F.C.C., 109 F.2d 665; cf. F.C.C. v. 
Stahlman, 126 F.2d 124. WXTV has stated in its protest (R. 62) that 
operation of WKST on Channel 45 at Youngstown means certain doom 

for WXTV's operation on Channel 73. As shown in the protest, and 
other pleadings in the appendix (R. 62, 94), WKST will get the ABC 
network affiliation in Youngstown as a result of the grant to it of author- 
ity to move to Youngstown. Thus, the three Youngstown stations will 
each be on a lower channel than WXTV and each have one of the three 
major networks, leaving WXTV to survive with no network and on the 
highest UHF channel. A grant on this state of economic facts is hardly 
in the public interest, and the Commission is bound under Section 309 (c) 
to hold a hearing and determine from the evidence whether WXTV will 
be forced to the wall as a result of the WKST grant. Colorado Radio 
Corp. v. F.C.C., 118 F.2d 24. Such an eventuality will deprive the 
community of the service of its only independent station, and adversely 
affect the public interest. 


\ 


The Commission Erred In Not Staying The Effective 
Date Of The WKST Grant. 


Section 309(c) of the Act requires that any grant without hearing 
be stayed as to effective date until after any hearing on a protest, unless 
it is necessary to the maintenance of an "existing service”, or "unless 
the Commission affirmatively finds for reasons set forth in the decision 
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that the public interest requires that the grant remain in effect". Cer- 
tainly this provision was not intended to give the Commission absolute, 
unfettered discretion to determine whether or not its grant without 
hearing would continue in effect. Rather, the Commission must make 
affirmative findings and bear the burden of showing that the public in- 
terest will be adversely affected unless a challenged grant remains in 
effect. In its April 23, 1957 decision the Commission attempts to meet 
the burden of the exception by stating that Newcastle has a population of 
48,000 and WKST is the only TV station located there; that there exists 
a need for a first medium of local expression, so the grant must re- 
main in effect. In the Commission's words, "it is reasonable to con- 
clude, without probing further" that the grant must continue in force. 

It substitutes a reasonable conclusion for an affirmative finding as 
required by the statute. It wholly ignores the fact that WKST has been 
off the air at Newcastle since January 14, 1955, that it stated it would 
never recommence operation at Newcastle, and that the challenged grant 
is for operation at Youngstown, not Newcastle, and that there is a seri- 
ous engineering question as to whether the WKST Youngstown operation 
will throw a city grade signal over Newcastle (R. 62 ). In short, 
the Commission's affirmative finding is a negation in terms. It finds 

it must provide Newcastle with a "first medium of local expression" by 
continuing in force a grant of an application to move the WKST trans- 
mitter from Newcastle to Youngstown. Such a purported finding falls 
far short of the affirmative burden imposed by Section 309(c). A stay 
should be granted. 
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VI. 


WXTV Is Entitled To A Comparative Hearing On 
Its Application For Channel 45 At Youngstown. 


On November 20, 1956 appellant applied for a modification of its 
construction permit to specify operation on Channel 45 at Youngstown in 
lieu of Channel 73. On February 20, 1957 the Commission dismissed 
appellant's application on the ground that the requested channel was 
occupied by WKST. On reconsideration this position was affirmed in 
the Commission's decision of April 23, 1957, from which this appeal 
is taken. 


Hereinabove it is pointed out that WKST was granted a permit to 
operate on Channel 45 at Newcastle in 1952. At that time the Commis- 
sion's Rules only permitted applications for channels at the communi- 
ties assigned in Section 3.606, which allocated and assigned Channel 
45 to Newcastle, and Channels 21, 27 and 73 to Youngstown. Thus, no 
applicant could apply for Channel 45 at Youngstown as such assignment 
was not provided in Section 3.606. Subsequently, on January 14, 1955 
WKST ceased operations at Newcastle because it could not obtain net- 
work affiliation and because the TV antennas in the area were oriented 
toward the network stations in Youngstown, which lay 17 miles to the 
west of Newcastle, in an adjacent state. Under the Section 3.607 (b) 
of the Commission's Rules, WKST could have moved its transmitter 
anywhere within fifteen miles in the direction of Youngstown from 
Newcastle, which would have solved its problem with respect to orienta- 
tion of antennas in that direction. However, it did not do so, probably 
because the ABC network with which it had been negotiating, wanted 
an outlet in Youngstown, where NBC and CBS had already contracted 
with the two operating UHF stations there. 


When WKST ceased operations on January 14, 1955, it was re- 
quired by the Commission's Rules to turn in its permit. Section 3.651 


provides in pertinent part: 
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"Each such (TV) station shall maintain a regu- 
lar operating schedule as follows * * * not less than 
12 hours per week * * *" 
and Section 3.667 provides in pertinent part: 


"The licensee shall (upon permanent discon- 

tinuance of operation) * * * immediately forward 

the station license and other instruments of authori- 

zation to the Washington, D. C. office of the Commis- 

sion for cancellation." 
It did not do so. While it is true that the Commission granted WKST 
permission to suspend operations until July 14, 1955, which might justify 
failure to comply with the rules prior to July 14, there is no justifica- 
tion for failure to do so after that date. Thus, it is clear that in Janu- 
ary 1955 WKST voluntarily, willfully, intentionally, and permanently 
abandoned Channel 45 at Newcastle. Added to this is the fact that techni- 
cally WKST had forfeited its right to Channel 45 at Newcastle by failure 
to operate on the minimum schedule set forth in the Section 3.651.0f the 
Commission's Rules. Thus, appellant submits Channel 45 was not occu- 
pied at the time WXTV applied for use of Channel 45 at Youngstown, so 
both WKST and WXTYV should be treated as competing applicants and be 


given a mutually exclusive hearing. 


However, even if this were not so, the Commission's action of 
October 22, 1956 amending its Table of Assignments in Section 3.606 
of its Rules destroyed and nullified the old allocation entity listed in 
Section 3.606 as "Newcastle, Pa.-Channel 45" and substituted in its 
place a new allocation entity listed as "Youngstown, O.-Newcastle, Pa.- 
Channel 45", the latter of which is known at the Commission as a hy- 
phenated community in which the applicant can make a choice as to 


which town he will locate his transmitter in. As pointed out herein- 


above, the Commission's Rules prohibit applications for channels not 
listed in the Table of Assignments (Section 3.607). Thus, it is obvious 
that WXTV had no chance to apply for Channel 45 at Youngstown until 
after the Commission's Table Assignment amendment of October 22, 
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1956. When Channel 45 became available for application at Youngstown 
for the first time, all applicants therefor became entitled to a hear- 
ing on their applications in competition with other applicants under the 
provisions of Section 309 (b) of the Communications Act and the doctrine 
of Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327, and Radio Cin- 
cinnati v. F.C.C., 177 F.2d 92. The fact that WKST may have occu- 
pied Channel 45 at Newcastle, Pa. from September 1952 to January 
1955, does not give WKST any preemptive right to use the Channel when 
the Commission changes its allocation plan and reassigns the channel to 
another city or another allocation entity in October, 1956. Failure to 
operate successfully does not carry with it a legal right to a second 
chance at a new location where competing applicants have asked for the 
same channel. Of course, WKST argues that since it plans to keep its 
main studio at Newcastle for the time being, and only move its trans- 
mitter from Newcastle to Youngstown, that there is in reality no move. 
As set forth hereinabove, there is doubt that WKST's transmitter in 
Youngstown will even serve Newcastle with the requisite listenable sig- 
nal. In any event, the audience hears a station where its transmitter 

is located, and service is delivered to the public at the place where the 
transmitter is located, whether the main studio be there or on the planet 
Mars. Further, it is a simple matter to place an auxiliary studio at the 
transmitter so that by astratagemWKST moves everything to Youngstown 
without being exposed to competition for the channel. As pointed out 
hereinabove, WKST could have moved its transmitter anywhere within 
15 miles of Newcastle at any time during the past five years, if better 
service to the entire area were the question. This would have actually 
brought the transmitter within 2 miles of Youngstown, as the distance 
between the cities is only 17 miles. However, the ABC network would 
not affiliate with WKST until it was a Youngstown station, and that is the 
purpose of the move. While the purpose in moving is perfectly legiti- 
mate and proper, the evasive stratagem toavoid competition for the 


highly desirable channel is quite another matter. WXTV has problems 
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equally as serious as WKST. There is no reason why the Commission 
should construe its rules to favor one applicant over another absent 

an evidentiary showing that one can better serve the public interest. 

It may well be that after a hearing on all competing applications, the 
Commission will determine that WKST is better qualified to serve the 
public interest and grant it the use of Channel 45 at the hyphenated 
community of Youngstown-Newcastle as listed in the Table of Assign- 
ments. But, also, there is the possibility that it might not. The public 
is entitled to have the best service from the most highly qualified appli- 
cant, not the questionable service of WKST which failed on the channel 
at Newcastle, closed down, and might well repeat its performance on 
the new allocation assignment. 


CONCLUSION 


The premises considered, appellant submits that the Commission's 
Memorandum and Order of April 23, 1957 is erroneous and should be 
reversed and remanded to the Commission with directions to hold a 
comparative hearing on the applications of WXTV and WKST for use of 
Channel 45 at Youngstown under the new allocation assignment, and to 
stay the effective date of the grant to WKST, and to hold an evidentiary 
hearing on the issues raised in appellant's protest of the WKST grant. 


Respectfully submitted, 


CARL L. SHIPLEY 


982 National Press Building 
Washington 4, D. C. 


Attorney for Appellant 
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(i) 


STATEMENT OF QUESTIONS PRESENTED* 


1. Whether the Commission properly dismissed the applications 
of Jet Broadcasting Company, Inc. and Community Telecasting Company 
seeking permits for television stations operating on Channel 45 at 
Youngstown, Ohio, and refused to grant those applicants a comparative 
hearing for this channel with WKST, Inc. 


2. Whether the Commission on reconsideration properly reaf- 
firmed its grant of WKST's application. 


3. Whether the Commission properly denied the protest of Jet 
Broadcasting Company on the grounds it was not a party in interest be- 
cause the application which it had tendered was not entitled to a com- 
parative hearing with the application of WKST, Inc. to modify its permit 
to specify a new antenna site. 


4. Whether Community Telecasting Company was entitled to an 
immediate evidentiary hearing on those issues in its protest which the 
Commission set for oral argument with respect to which the facts re- 
cited were found to satisfy the specificity requirements of Section 309(c) 
of the Communications Act. 


5. Whether the Commission properly rejected without hearing a 
number of issues specified by Community-Telecasting on grounds that 
no facts had been specified with particularity in support of such issues 
as required by Section 309(c). 


6. Whether, under Section 309(c), the effectiveness of the grant 
to WKST, Inc. , had to be postponed pending the hearing on Community's 
protest. 


* Pursuant to stipulation approved by this Court in its prehearing order issued June 10, 1957. 
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COUNTER STATEMENT OF THE CASE 


In 1952 the Federal Communications Commission assigned UHF 
Television Channel 45 to New Castle, Pennsylvania (population 48,000), 
a city less than 17 miles southeast of Youngstown, Ohio (population 
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168,000). Intervenor WKST, Inc. applied for this channel and received 
a construction permit for WKST-TV, Channel 45, New Castle, Pennsyl- 
vania, in September, 1952 (R. 135, 95). 


Intervenor promptly completed construction of WKST-TV (herein- 
after referred to as "WKST"), which commenced operations on April 
15, 1953. Application for license to cover the construction permit was 
filed February 2, 1954 (R. 135, 95). Program test authority was 
issued to WKST shortly thereafter, pursuant to Section 3.629 of the 
Commission's Rules (Ibid.). Subsection (c) of Rule 3.629 provides that 
program test authority continues valid pending final Commission dis- 
position of the application for license, and during this period further 
extension of the construction permit is not required. The Commission 
has not yet finally acted upon the pending WKST application for license, 
nor has WKST, Inc. withdrawn that application. 


WKST's original transmitter location, outside New Castle ina 


direction away from Youngstown, caused competitive difficulties be- 


cause television networks and advertisers were developing Youngstown 
and New Castle as one integrated television market rather than separately 
isolated markets. Because of their proximity, both cities could be 
covered by one station, thus obviating the necessity of purchasing ex- 
pensive television advertising time on two stations to reach the entire 
integrated market. And because the most densely populated portion of 
that market was the central city of Youngstown, advertisers desired 

their messages to reach that city via a competitively strong television 
signal (R. 95-96). 


In addition to WKST, New Castle, the Youngstown-New Castle 
market had two other television stations, both of which were located in 
and assigned to Youngstown. Those stations, on UHF Channels 21 and 
27, had affiliations with the NBC, CBS and ABC networks (R. 96, 69). 
Because of their central location in the largest city of the market, ad- 
vertisers and networks placed their programming on the two Youngstown 
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stations, relying on them to cover the entire market, including the 
nearby but smaller city of New Castle. They by-passed WKST, which 
did not cover Youngstown with a competitive signal from its existing 
transmitter site (R. 95-96). In order to best receive the popular pro- 
gramming carried by the Youngstown stations, residents of the entire 
area, including New Castle residents, turned their television set re- 


ceiving antennas in the direction of Youngstown and away from WKST, 
with the result that even in New Castle, its home city, WKST's signal 
was not received as well as the Youngstown signals (Ibid.).” Accord- 


ingly, in order to secure competitive coverage of its own market, and 
thereby to secure competitive programming and audiences, it became 
obviously necessary to relocate the WKST transmitting antenna toward 
the center of its market, as that market had been defined by industry 
trade practices. Such a transmitter relocation would permit stronger 
coverage of Youngstown, while retaining principal community coverage 
of New Castle, and would bring the direction of radiation in line with 
receiving set antennas in the area, particularly in the station’s home 
city of New Castle (Ibid. ). 


In twenty-one months of operation with its transmitter far from 
the center of the market, WKST carried only one network program, 
and lost over $100,000 after radio profits, but not including the orig- 
inal station investment cost of $164,748. Since those losses promised 
to mount, rather than diminish, and since they stemmed directly from 
the station's uneconomic transmitter location, it was decided to sus- 
pend operations temporarily, pending transmitter relocation so as to 
cover the entire market with a competitive signal and thereby make re- 
sumption of operations economically feasible. Accordingly, on January 
14, 1955, the station was forced to suspend operations after notice to, 
and permission from, the Commission. It did not turn in its construc- 


tion permit or withdraw its application for license. WKST was kept in 
1 See also A ppendix C, below. 


2 WKST, Inc. also operates AM Station WKST, New Castle, Pennsylvania (R. 8). 
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continuous working order and ready for resumption of operations, while 
the management explored methods for permitting such resumption on an 
economically viable basis (R. 96). 


The WKST management, first conceiving of a move to Youngstown 
as the solution to WKST's problem, petitioned the Commission to shift 
Channel 45 to Youngstown. The Commission instituted rule making 
proceedings upon that petition, whereupon WKST filed an application 
for Channel 45, Youngstown, contingent on the rule making, and re- 
quested an order to show cause why its station designation should not be 
changed to Youngstown. The Commission denied the show cause order 
and returned the WKST application in January, 1956, when it finally 
denied the proposed reallocation. Its decision was based on the fact 
that a new permit had recently been granted to Community Telecasting 
Company (appellant herein) for Youngstown's Channel 73, theretofore 
unoccupied, that such station would soon provide a third Youngstown 
outlet, and that WKST had not shown a need for a fourth assignment to 
Youngstown sufficient to justify channel disruptions in other cities which 
would be required by the reallocations proposed (R. 96, 67). 


The Community Channel 73 station was never constructed, how- 
ever. Instead, Community shortly thereafter requested the Commission 
to assign Channel 33 to Youngstown in liew of Channel 73. In view of 
of these new facts, which vitiated the basis of its prior rule-making © 
order, the Commission re-opened the matter on its own motion to de- 
termine whether Channel 33 or Channel 45 should be assigned to 
Youngstown. It also suggested the possibility of hyphenating New 
Castle's Channel 45 with Youngstown (R. 97, 67). 


3 In its Comments of October 12, 1955 in Docket 11280, opposing the proposed shift of Channel 45 to 


Youngstown, Community promised (at Page 1) that it would “construct and operate a Channel 73 tele- 
vision station at Youngstown, Ohio, as soon as a permit is issued by the Commission,” and that it “wants 
to develop and utilize Channel 73, a so-called high UHF Channel. . .” See Appendix B, below. 


* this petition was filed two months after the Commission denied the shift of Channel 45 on the basis 
of Community's promise of immediate construction of a Youngstown station on Channel 73, and five 
months after Community had made the promise. See Appendix B, below. 
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By comment, WKST, Inc. accepted the Commission's prior de- 
cision not to shift Channel 45 from New Castle to Youngstown, but 
supported hyphenation on the ground that it would officially recognize 
the single-market characteristic of Youngstown-New Castle for tele- 
vision purposes. On October 17, 1956, the Commission released its 
order adopting such hyphenation but refusing to assign either Channel 
33 or Channel 45 to Youngstown alone (R. 97, 135). Hyphenation does 
not mean that the channel is intended for the joint use of both commun- 
ities; under Rule 3.607(b) it can be used only in one community or the 
other. Location of the main studio determines which city shall be the 


station's principal community. 


As stated, the hyphenation proceeding had been brought up by the 
Commission on its motion, to reconsider the entire prior rule-making 
proceeding. In doing so, it again denied the original WKST request 
for show cause order which had been part of the old rule-making pro- 
ceeding, even though WKST had abandoned that request in the later hy- 


phenation proceeding by withdrawing its support from the proposal to 
shift Channel 45 to Youngstown. WKST did not request a show cause 
order in the hyphenation proceeding.° 


In the interim WKST had determined that it could continue to 
operate as a New Castle station if its transmitter site were relocated 
to a point nearer the actual center of its market and in the direction 
of the Youngstown stations’ transmitter sites, to secure competitive 
coverage of the entire market and to re-align the WKST signal with the 
direction to which receiving set antennas were oriented. Accordingly, 
on November 16, 1956, it applied for modification of the outstanding 
WKST construction permit to specify increased power and a new trans- 
mitter site at the near edge of Youngstown (R. 1-61). No change in 
6 Jet's brief, at Page 14, states that after the Commission reopened the rule-making proceeding and 
suggested hyphenation, WKST immediately came forward to endorse the Commission's proposal,” and 
further requested that the Commission issue an order to show cause why its New Castle authorization 
should not be changed to specify operation on Channel 45 in Youngstown.” The quoted portions of this 


assertion, and the inferences which Jet ateempts to draw from them, are patently untrue, See Appendix 
C, below, 
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station designation was requested; WKST was to continue as a New 
Castle station (R. 2) with main studios remaining in New Castle (R. 37). 
Compliance with all Commission rules relating to identification with, 
and coverage of, that city was proposed (R. 1-61) .6 


On November 30 and December 17, 1956, respectively, appellants 

’ Community and Jet tendered applications for Channel 45 in Youngstown, 

despite the fact that WKST, Inc. still held an outstanding and valid con- 
struction permit for the channel in New Castle (R. 143-149, 150-197). 


On February 20, 1957, the Commission granted the WKST modi- 
fication (R. 198-201), and returned the Community and Jet applications 
as unacceptable for filing, stating that WKST had an outstanding con- 
struction permit for the channel in New Castle when the Community and 
Jet applications were filed, and that under the Commission's rules the 
channel was therefore occupied and not open for competing applications 
(R. 202-205). 


On March 21, 1957, pursuant to Sections 309(c) and 405 of the 
Communications Act, Community and Jet protested the WKST modifi- 
cation grant and petitioned for reconsideration of the return of their 
own applications (R. 62-80, 81-93). On March 28, 1957, WKST, Inc. 
opposed the protests and petitions for reconsideration (R. 94-115), 
pointing out that Jet had not addressed itself to the question of standing, 
as required by Section 309(c) of the Communications Act, that Commun- 
ity had specified no facts in support of six of its requested hearing issues, 
and that the pleadings were otherwise withéut merit. 

On April 23, 1957, the Commission released its decision 
(R. 135-142) finding that Community had standing to protest, rejecting 
six of its proferred protest issues because no facts had been alleged in 


€ Appellant Community Telecasting's brief (at p. 2) states that WKST applied "to modify its construc- 
tion permit to substitute Channel 45 at Younstown-New Castle for Channel 45 at New Castle,” and that 
WKST applied to amend its construction permit "to specify Channel 45 at Youngstown.” These state- 
ments of “fact,” repeated throughout the Community brief, are contrary to the record. 
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their support, and setting the remaining seven issues for oral hearing 
pursuant to the amended Section 309(c) of the Communications Act, to 
determine whether, even if the facts alleged were to be proven, grounds 
existed for setting aside the grant. The oral hearing issues included, 
inter alia, the question of whether Community was entitled to a com- 
parative hearing with the WKST-TV application (R. 141). 


With respect to Jet's protest, the Commission found that Jet 
lacked standing under Section 309(c), as a mere applicant for a facility 
which was not available (R. 136). 


The Commission further found that both Community and Jet had 
standing to petition for reconsideration of the return of their Channel 45 
applications (R. 136, 139). but, upon consideration of those petitions, 
denied them on the ground that WKST had a valid outstanding permit for 
Channel 45 at New Castle when the Community and Jet applications were 
filed, and that the occupation of a channel makes it unavailable for appli- 
cation unless the permit is surrendered or revoked, or unless a license 
comes up for renewal. Absent one of these conditions, a permittee or 
licensee is protected against competing applications for the channel it 
occupies (R. 140-141). 


Finally, pursuant to the discretion vested in it by Congress’ 
amendment to the "stay" provisions of Section 309(c), the Commission 
found that the public interest required that the WKST grant remain in 
effect pending the Community protest hearing since it would permit re- 
sumption of operations of the only local television station in New Castle, 
a city of some 48,000 population (R. 140) $4 


y Jet's assertion (Jet brief, p. 10-11) that its petition for reconsideration was rejected for lack of stand- 
ing, and that it did not even have a hearing upon its written submissions,is contrary to the record. The 
Commission considered the Jet petition for reconsideration (R. 139-141) and rejected it on the merits. 


: The oral hearing on Community's protest was held May 20, 1957. On September 6, 1957, the 
Commission released its decision after hearing, denying the Community protest on the ground that the 
facts alleged therein, even if proven to be true, would not constitute grounds for setting aside the 
WKST modification. 
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Community and Jet have appealed from the grant of the WKST 
application and the return of their own applications, and from the Com- 
mission's disposition of their protests and petitions for reconsideration. 


STATUTES AND RULES INVOLVED 


The relevant portions of the statutes and rules involved herein are 
set forth in Appendix A, infra. 


SUMMARY OF ARGUMENT 


I 

Appellant Community's claim to comparative consideration under 
the Ashbacker doctrine was made Issue 6 of the oral hearing granted on 
Community's protest (R. 142). The Commission hearing encompasses six 
other issues (R. 141-142) to which Community has addressed portions of 
its brief before this Court. There must be a "final" order as a condition 
precedent to appellate jurisdiction. Since the Commission's April 23, 
1957 action did not completely or finally dispose of Community's protest, 
the Community appeal therefrom is premature. 


I 

Appellants’ Ashbacker arguments are premised on a basic mis- 
conception that the Commission's rule making order adopting hyphena- 
tion "deleted" both the assignment of Channel 45 to New Castle and the 
construction permit of WKST for New Castle and made Channel 45 
available for application as a new assignment to a hybrid entity - 
“Youngstown-New Castle." Section 3.607(b) of the Commission's Rules, 
however, provides that where a channel is assigned to hyphenated cities, 
it may be used in either but not both. Hyphenation is merely an assign- 
ment tool, and does not mean that a channel is intended for joint use by 
more than one city. It can be used only in one city or the other; 


2 Ashbacker Radio Corp. v. Federal Communications Commission, 326 U.S. 327 (1945). 
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location of the station's main studios determines which it shall be. The 
applicant, by specifying main studio location thus selects which commun- 
ity shall be its principal community. 


At the time appellants' Channel 45 applications were filed, WKST 
held a Channel 45, New Castle construction permit covered by applica- 
tion for license. It had not surrendered the permit or withdrawn its 
application for license. Under Section 9(b) of the Administrative Pro- 
cedure Act the permit remained valid and could only be revoked after 
formal adjudicatory hearing pursuant to Section 312 of the Communica- 
tions Act. Nor did the Commission's rule making order purport to de- 
lete the WKST Channel 45 permit or the Channel 45, New Castle, assign- 
ment, as shown above. 


Applications can validly be filed only for available channels, i.e., 
unoccupied and ungranted channels listed in the Commission's Table of 
Assignments, or channels of stations whose licenses are up for renewal. 
Since WKST had a grant outstanding for Channel 45, and since its 
license was not up for renewal, appellants could not apply for Channel 
45 and demand an Ashbacker hearing. 


Ashbacker rights attach only to “mutually exclusive" applications. 
Appellants' applications were dismissed because they were unacceptable 
for filing, not because the WKST permit was modified. They would have 
been dismissed even had the WKST modification application not been 
filed. Therefore they were not mutually exclusive with the WKST 
application, which was not a new application for a new facility, but 
merely for modification of an existing construction permit. 


Il 
Jet's protest was legally insufficient under Section 309(c) of the 
Communications Act, which requires that protestants allege facts 
showing that they are parties in interest. Jet failed to address itself 
to the question of standing, beyond the mere assertion that it was “a 
party in interest" (R. 82). In any event, a mere applicant for an un- 
available frequency has no standing to protest under Section 309(c). 
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IV 
The rejection of Community's requested protest issues 1-5 and 11 
was proper, because no specific facts were alleged in support of them, 
as required by Section 309(c). Even in its brief, Community has been 
unable to point to a single fact which was alleged in its protest going to 


these issues. Its contention that generalized, conclusionary and inferen- 


tial allegations or requested issues satisfy the statute, and that possible 
explorations for facts may await an automatic evidentiary hearing, is 
untenable and contrary to the plain language of Section 309(c). 


V 

Similarly, Community's complaint that it was not allowed to con- 
duct an evidentiary fishing expedition on its Issues 6-10 and 12-13 
ignores the plain language of Section 309(c) which, as amended, 
specifically permits the Commission to hold oral arguments on protests 
as ifon demurrer. Section 309(c) requires the protestant to allege 
facts showing the grant to be against the public interest. The Commis- 
sion may then hold oral argument to determine whether the facts alleged, 
if true, make such a showing. If so, it will then order an evidentiary 
hearing in which the facts must be proven. Community may not com- 
plain because it is required to take this initial procedural step. Its 
present complaint was interlocutary and therefore premature, because 
the statutory protest procedure had not yet been completed. 


VI 
The Commission's determination that the WKST modification 

grant should remain in effect pending the protest hearing was in proper 
accordance with its statutory discretion. Section 309(c), as recently 
amended,: permits the Commission to retain grants in effect pending 
protest hearings, where the Commission finds that the public interest 
so requires. The Commission here affirmatively found that WKST was 
New Castle's only local television station, that New Castle is a city of 
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48,000, and that resumption of the WKST operations via the modification 
grant would fulfill New Castle's compelling need for a first medium of 
local television expression. Appellants have alleged no facts showing 


the Commission's findings to be an erroneous, much less an arbitrary, 





exercise of statutory discretion. Such findings are supported by the 
record, patently reasonable, and in full accord with the statute. On 
the other hand, appellants’ attack on such findings is based on mere 


surmise entirely contrary to the record herein. 


ARGUMENT 


I COMMUNITY'S CLAIM TO COMPARATIVE CONSIDERATION 
WAS NOT FINALLY DISPOSED OF IN THE COMMISSION'S 
APRIL 23 ORDER, AND ITS APPEAL IS THEREFORE PRE- 
MATURE AND NOT PROPERLY BEFORE THIS COURT 
It is well established that an appeal cannot be taken from a judg- 

ment or order not final as to all the parties, the whole subject-matter, 

and all the causes of action involved, and that if the judgment or order 
be not thus final and complete, the appeal must be dismissed for want 
of jurisdiction. Arnold v. United States for Use of Guimarine & Co., 

263 U.S. 427 (1923); Catlin v. United States, 324 U.S. 229 (1945). It 

is equally well settled that the courts cannot be resorted to for the 

adjudication of an administrative question the determination of which 
has not been completed by the commission having jurisdiction of it for 

that purpose. Northern Pacific Ry. Co. v. Solum, 247 U.S. 477 (1918); 

Red River Broadcasting Co. v. FCC, 69 U.S. App. D.C. 1, 98 F. 2nd 

282 (1938); Southland Industries v. Federal Communications Commission, 

69 U.S. App. D.C. 82, 99 F. 2nd 117 (1938). A "final't order is one 

which completely ends the litigation on the merits. See Catlin v. 


United States, supra. 


Under these settled principles it is clear that Community's in- 
stant appeal from the Commission's April 23, 1957 order (R. 135-142) 


is premature, because that order was not “final" as to the whole sub- 
ject-matter and all the causes of action involved. Quite to the contrary, 
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it set for further administrative determination the primary question 
raised before this Court by appellant - "whether the instant grant was 
made improperly and in violation of the Commission's Rules and the 
Communications Act and the Ashbacker decision by the Supreme Court 
concerning comparative hearings on mutually exclusive applications" 
(Protest hearing, Issue 6, R. 142). In addition, the Commission set 
for hearing five other substantive issues to which appellant has 
addressed significant portions of its brief before this Court (R. 142-142). 


Appellant may maintain that the Commission's April 23 order re- 
jected its petition for reconsideration, and that the order was final in 
that respect. However that petition raised only the Ashbacker issue, 


which was set for oral argument in the protest hearing, and the 


Commission's order therefore did not finally dispose of the issue itself. 
By electing alternate methods of attack, i.e. , by gritesting under 
Section 309(c) and by petitioning for reconsideration under Section 405, 
appellant does not entitle itself to two appeals on the same question. 
The foundation of the policy which limits review to "final" orders is one 
against piecemeal litigation, with consequent dissipation of judicial 
energy and delay; a case is not to be sent up in fragments. See Catlin 


Vv. U.S. » supra. 


For the foregoing reasons it is clear that the Commission's 
April 23 order was not "final as to Community , and that it was not 
appealable by Community. Neither was it appealable by appellant Jet. 
Broadcasting Company. In Southland Industries v. Federal Communi- 
cations Commission, supra, at 69 U.S. App. D.C. 83 and 99 F. 2nd 
118, this Court (citing the Supreme Court's holding in Arnold v. U.S. 
for Use of Guimarine & Co. , supra) stated that a judgment or decree 
is not appealable unless it is final as to all parties, the whole subject- 
matter, and all the causes of action involved. Since the April 23 order 
was clearly not final as to two parties, Community and WKST, Inc., it 


10 Pius the standard conclusionary issue. 
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was not appealable by the third party, Jet Broadcasting Company. This 
principle finds ample support in the additional factor that the April 23 
order was not final as to subject-matter or the whole cause of action, 
since it left the determination of the Ashbacker issue open to further 
administrative determination. At page 19 of its brief herein, Jet 
stresses the fact that it "acted in unison", with Community in applying for 
Channel 45 and in filing protests and reconsideration. It should not com- 
plain if it is also required to file its appeal "in unison" with Community, 
but at the proper time. 


This Court has previously recognized its authority to dismiss the 
appeals sua sponte in the absence of a motion to dismiss, if it finds that 
it lacks jurisdiction. Southland Industries v. Federal Communications 


Commission, supra. 


Il APPELLANTS' CHANNEL 45 APPLICATIONS WERE PROPERLY 
DISMISSED BECAUSE THE CHANNEL IS OCCUPIED BY AN OUT- 
STANDING PERMITTEE WHOSE PERMIT HAS NOT BEEN SUR- 
RENDERED OR REVOKED, AND WHOSE LICENSE IS NOT UP 
FOR RENEWAL 


A. Introductory 


In view of the clarity of the applicable statutes, rules and decisions, 
it is remarkable that appellants could have expected anything other than 
the return of their Channel 45 applications. It is not surprising, there- 
fore, that their briefs are devoid of relevant authority, or that they have 
apparently been calculated to prejudice this Court rather than to inform 
it. This brief will not attempt to set forth every instance in which 
appellants’ briefs disregard or distort the record, proceed upon un- 
founded premises, mis-cite cases, and generally substitute recrimina- 
tion for reasoning. To do so would unduly burden this Court. Examina- 
tion of their major premises, however, will place the case in its proper 
perspective and demonstrate the underlying theory of appellants’ briefs: 
"When neither the facts nor law are on your side, pound the table." 
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B. Appellants’ First Premise 
Appellants’ first and major premise is that the Commission's 
rule-making hyphenation action had the dual effect of deleting WKST's 
Channel 45 permit and deleting the assignment of Channel 45 to New 
Castle, thus throwing the channel open for application as a new assign- 
ment to a hybrid entity - 'Youagstown-New Castle."' This misconceives 


the nature of hyphenation andthe distinction between rule making and 
adjudication. 


*"Youngstown-New Castle" is not a hybrid allocations entity avail- 
able for application as such. Hyphenation means only that when a 
channel is unoccupied and available, it may be applied for in either but 
not both of the hyphenated cities listed in the Table of Assignments. 
FCC Report and Order in Docket 11660, 22 F.R. 1782, March 14, 1957; 
FCC Rules, Section 3.607(b). Hyphenation is only an assignment tool; 
it does not mean that the channel is intended for the joint use of both 
communities. The Tribune Company, 9 Pike & Fischer R.R. 719, 
770 (1954). By the location of its main studios, an applicant or per- 
mittee selects the city to which its station is to be assigned (Ibid. a 
There can be no such thing as a "*Youngstown-New Castle" station. The 
addition of 'Youngstown-" to "New Castle" in the Table of Assignments 
did not remove Channel 45 from New Castle; nor did it purport to dis- 
turb or preclude the continued use of Channel 45 in New Castle, if the 
New Castle permittee so desired. The permit granted to WKST when 
the allocation was to New Castle is equally valid with the allocation to 
Youngstown-New Castle. 


Nor could hyphenation, as a rule making action, delete WKST's 
New Castle permit. WKST's permit was covered by program test 


11 

Community, at p. 15, states that “Youngstown-Newcastle” is a “new allocation entity. ... known 
at the Commission as 2 hyphenated community in which the applicant can make a choice as to which 
town he will locate his transmitter in.” | Made without supporting reasoning or authority, this 
statement totally misconceives the nature of hyphenation, and the designation of principal city by 
location of main studios, not transmitter sites. See infra, pp. 19-23. 
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authority and by application for license and, under Section 9(b) of the 
Administrative Procedure Act, Section 312(e) of the Communications 
Act, and Section 3.629 of the Commission's Rules, it remained valid 
pending action on that application. Even if the Commission. had in- 
tended to delete the WKST permit, it could not have done so by legisla- 
tive rule making, since Section 312 of the Communications Act requires 
an adjudicatory hearing in which the Commission bears the burden of 
proof. Such proceedings were never instituted. The point is moot, 
however, because the Commission clearly did not intend the permit to 
be deleted. 


Thus the hyphenation did not affect WKST's outstanding construc- 
tion permit one iota, nor did it purport to do so. WKST, as a New 
Castle station, continued to occupy a channel assigned to New Castle be- 
fore and after the rule making. After the rule making, Channel 45 
would have been available either in Youngstown or in New Castle, if 
unoccupied. But since it was already occupied in New Castle it was 
unavailable for application in either city, unless the WKST permit were 
surrendered or revoked, or unless its license should come up for 
renewal. 


Jet's reliance on the Nelson Bros. and WIRL cases’ for the 
proposition that the Commission's rule making order deleted WKST's 
permit is misplaced, because those cases support only the proposition 
that the Commission cannot delete an outstanding and unconditional 
permit by rule making. The station deletion involved in Nelson Bros. 
came after an adjudicatory proceeding in which the licensee was 
afforded a hearing guaranteed itpy the statute; it was not the result of 
rule making but of licensing. Thus even at that early date (1933) the 
entire statutory scheme contemplated the protection of existing 


licezSeés from deprivation of their licenses without formal adjudicatory 


12 Federal Radio Commission... Nelson Bros. Bond & Mortgage Co., 289 U.S. 266(1933): WIRL 
Television Co. v. Federal Communications Commission, Case Nos. 13,768, 13,869 and 13,912, now 
pending before this Court; cited at pp. 12-13 of Jet's brief. 
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hearings. Similarly, the question in the pending WIRL case is whether 
the Commission, by granting a construction permit conditioned upon the 
future disposition of a rule making proceeding looking toward substitu- 
tion of another channel for the one applied for, can avoid the adjudica- 
tory hearing requirement which would concededly be applicable if the 
construction permit had not been so conditioned. Jet cannot manufac- 
ture authority by pretending that there was no hearing in Nelson Bros. 
or that the WIRL grant was not conditional. 


C. Appellants’ Second Premise 


Appellants’ second premise is that if the Commission's rule making 
order did not delete the WKST permit, WKST itself abandoned it by 
suspending operations under its program test authority pending reloca- 
tion of its transmitter site. This novel theory presents a legal impos- 
sibility. Appellants have completely ignored the explicit protection 
afforded permittees and licensees by the Communications Act and Ad- 
ministrative Procedure Act, discussed above. In the absence of actual 
surrender of the WKST permit, it could be vacated only in formal 
revocations proceedings after notice and opportunity adjudicatory hear- 
ing, in which the Commission would bear the burden of proving that 
circumstances so required. Section 312, Communications Act. More- 
over, WKST's permit was covered by application for license and by 
program test authority, and the permit therefore remained valid to 
date pursuant to Section 3.629 of the Commission's Rules and Section 
9(b) of the Administrative Procedure Act. Finally, the claim of aband- 
onment is negated by the fact that WKST has continuously maintained its 
station in readiness for resumption of operations while it simultaneously 
and continuously explored methods of resuming such operations on an 
economically sound basis (R. 96). There was neither abandonment in 
fact or law. 


The Communications Act provides for automatic forfeiture of 
permits in only one instance - where construction has not been com- 
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pleted within the period specified in the construction permit, or within 
such additional time as the Commission allows. Section 319(b), Com- 
munications Act. In the instant case, there is no allegation that WKST's 
construction was not completed within the specified time. In fact, 
construction was completed, an application for license was filed, and 
program test authority was issued (R. 135). Under Section 3.629 of 

the Rules, the permit continued valid pending action on the license 
application. 


Appellants claim that WKST violated a rule relating to hours of 
operation = and thereby forfeited its permit. But even assuming, 
arguendo, that a rule was violated, the result would not be abandonment 
of the permit. Appellants overlook the fact that a Section 312 hearing 
must be held before a permit may be vacated for violation of rules. 
They also overlook the fact that except for the automatic forfeiture pro- 
visions of Section 319(b) of the Act, noted above, Section 312(b) spells out 
the only way in which permits may be revoked or vacated. An ex parte 
declaration that the permit was forfeited would be a denial of due pro- 
cess, and reversible error. Standard Air Lines v. Civil Aeronautics 
Board, 85 U.S. App. D. C. 29, 177 F. 2nd 18 (1949). Appellants 
would obviously give themselves, as prospective applicants, greater 
rights than existing permittees, a curious theory indeed. 


It must be noted that Jet bases its claim of violation of Rule 3.651 
on the allegation that after July 14, 1955, WKST did not request or re- 
ceive authority for further suspension of its operations (Jet brief, p. 
16). This claim is not true. On July 1, 1955, WKST requested a 
further extension of permission to remain silent beyond July 14, 1955. 
This request did not receive action by the Commission. But it is the 
Commission's practice, pursuant to Section 9(b) of the Administrative 
Procedure Act, to continue in effect an authorization, the extension of 


13 Rule 3.651 
14 


WKST's request, as alle in the Commission's public records, bears a pencilled 
notation by a staff member, to the effect that specific permission for authority to remain silent was 
not necessary, which suggests the reason that the Commission did not act on that request. 
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which is the subject of a request or application pending before it. 
Accordingly , WKST's permission to remain silent remained in effect 
despite the lack of an affirmature order to that effect. Similarly, Jet 
seeks to draw an adverse inference from its claim that during the 

latest rule making proceeding WKST requested an order to show cause 
why its New Castle authorization should not be modified to specify 
Youngstown (Jet brief, p. 14). As shown above, at p. 5 andfn5d , 

this claim is false,asisany inference Jet attempts to draw from it. WKST 
sought a show cause order only in the original rule making proceeding 

in which it supported the shift of Channel 45 to Youngstown. It abandoned 
that request by withdrawing its support of the shift in the later hyphena- 
tion proceeding. In addition, Jet's reliance upon the fact that WKST 

once filed for Channel 45, Youngstown, is irrelevant. That application 
was filed after the Commission's notice of proposed rule making looking 
toward the shift of Channel 45 to Youngstown, and it was filed contingent 
upon the result of that proceeding. Naturally if the channel had been 
shifted to Youngstown, WKST would have desired its permit to be 
changed accordingly. But WKST's later opposition to the shift of the 
channel demonstrates that appellant Jet's present claims are irrelevant. 


Finally, it is clear that the claim of abandonment comes too late, 
and in the wrong forum. Appellants are complaining about the validity 
of the original WKST permit in a proceeding involving only a modifica- 
tion of that permit. The way was always open for Jet or Community to 
request the Commission to revoke the original WKST permit ina 
Section 312 proceeding, and thereby make Channel 45 available for 
application. The instant WKST application was clearly designated a 
modification application (R. 1, 2, 36, 37), and was a matter of public 
record open to appellants’ inspection. Had they genuinely believed the 
original permit to have been abandoned or forfeited, appellants were 
entitled, under Rule 1.721, to petition the Commission for revocations 
proceedings against the original permit, and a declaration that the 


modification application was in fact a new construction permit application. 
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The modification application having been granted while the original per- 
mit remained valid, however, appellants cannot now be heard to com- 
plain about the validity of the original permit. 


D. Appellants’ Third Premise 


Appellants' next premise is that transmitter location determines 
station location, regardless of main studio location, principal city 
coverage, or station identification, and that WKST applied for a ''Youngs- 


town" station because it specified a transmitter site inside Youngstown. 


No facts or law are supplied in support of this position, which is in fact 


based on mere surmise at complete odds with the facts of record and 


with the Commission's Rules. 


Section 3.613 of the Commission's Rules provides that main 
studios must be located in the station's principal community, i.e. , the 
community to which it is assigned. The Commission has consistently 
held that the selection and location of main studios indicates which com- 
munity is to be the principal community to be served, provided that the 
station complies with the remaining rules relating to coverage of the 
principal community with a specified signal intensity, station identifica- 
tion with that community, and programming orientation toward the needs 
of that Community. The Tribune Company, supra; Richmond Newspapers, 
Inc. , 11 Pike & Fischer R.R. 1234 (1955); Gulf Television Company, 

12 Pike & Fischer R. R. 447 (1956), upheld on appeal to this Court, 
Houston Consolidated Television Co. v. Federal Communications 
Commission, 99 U.S. App. D.C. 378, 240 F. 2nd 409 (1956); WWSW, 
Inc., 14 Pike & Fischer R. R. 587 (1956); Versluis Radio & Television 
Inc. , 9 Pike & Fischer R. R. 1123 (1954). In The Tribune Company, 
supra, the Commission stated: 

“The location of a broadcast station is directly related 

to the manner in which a station fulfills its obligations 

to serve the needs and interests of the community to 

which it is licensed to serve. The members of the 


public frequently identify a television broadcast station 
with the studio of that station. The accessibility of the 
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broadcast station's main studio may well determine in 
large part the extent to which the station (a) may par- 
ticipate and be an integral part of community activities, 
and (b) can enable members of the public to participate 
in live programs and present complaints or suggestions 
to the stations." 

(9 Pike & Fischer R.R. 719, 769). 


This is not a new concept, but has been inherent from the beginning. 
Indeed, the 1928 statute involved in the Nelson Bros. case, cited by 
Jet and discussed above, specifically directed that the Commission, in 
equitably allocating facilities among the several states, should charge 
allocations "to the State, District, Territory or possession wherein the 
studio of the station is located and not where the transmitter is 
located." * 


While main studios, station identification, programming and 
designation of principal community are subject to specific rules of the 
Commission, licensees are afforded wide flexibility in the selection of 
transmitter sites. Gulf Television Company, supra; Versluis Radio & 
Television, Inc., supra. Ina 1955 Report and Order terminating rule 
making proceedings in which a fixed mileage limitation on transmitter 
sites had been proposed, the Commission stated: 


“The Commission's present rules afford wide flexibility in 
the choice of transmitter sites. The proposed amend- 
ment, however, would place a fixed mileage limitation 

on the location of such sites. We have carefully re- 
viewed and evaluated the comments filed in this proceeding, 
and have concluded that a fixed limitation on the location 
of sites is neither desirable nor practicable. In our 

view, a provision which would require transmitters to 

be located within a specified distance from the city to 

be served could defeat the objectives of our assignment 
Table by preventing the most efficient employment of 
television channels. It is essential, we believe that the 
licensee retain flexibility in choosing a site since many 
varied factors enter into the selection of a site -- 

factors such as terrain, local zoning regulations, air 
hazard considerations, economics, etc." 

(13 Pike & Fischer R.R. 1530(a), 1536). 


15 Sec. 5 of the 1928 amendments to the Radio Act of 1927, 45 Stat. at L. 373, chap. 263, 
recited at fn. 1 to the decision in Federal Radio Commission v. Nelson Bros. B&M Co., 289 U.S. 269, 
270. Emphasis supplied. | 
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In this connection reference must be made to appellant Community's 
claim that Rule 3.607(b) precludes transmitter locations more than 
fifteen miles from the station's assigned city *° It is not clear what 
theory Community was trying to prove by this claim. Nevertheless it 
is clear that Community has simply misread the rule, which applies 
not to transmitter sites but to applications designating principal city 
and main studio location in cities not listed in the Table of Assignments 
but within 15 miles of cities listed in the Table. 


In the case at bar the record conclusively demonstrates that 
WKST-TV will remain a New Castle station in all respects, that the 
transmitter site selected is fully consistent with WKST-TV's New 
Castle designation, and is in fact the only one a New Castle station can 
utilize on an economically realistic basis, and that appellants have 
offered no facts to support their conclusionary surmise to the contrary. 
The sworn application expressly states that the station location is 
"New Castle, Pennsylvania" (R. 2), and that the main studio will con- 
tinue to be in New Castle (R. 37). Mr. and Mrs. Townsend, the 
principal officers and stockholders, are both residents of New Castle, 
Mrs. Townsend having been born there. (R. 6) He WKST, Inc. also 
owns and operates a radio station in New Castle (R. 7). Similarly, the 
application material shows that local programming (i.e. , non-network 
and non-film programming) will be primarily oriented to the New 
Castle and Pennsylvania interests which it previously served for 21 
months, rather than to Youngstown or Ohio interests (R. 34, 36). The 
station will also be required to identify itself as a New Castle station, 
pursuant to Section 3.652 of the Rules. Appellants have not controverted 


these record facts. 


16 Community brief, pp. 14-16. 


wi The pertinent portion of Rule 3.607(b) reads: “A channel assigned to a community listed in the 
Table of Assignments is available upon application in any unlisted community which is located within 


15 miles of the listed community.” 


18 
The remainder of the stock is owned by the estate of a former New Castle resident. (R.6). 
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Nor have appellants challenged the economic fact that any station 
in the Youngstown-New Castle area, whether it be assigned to Youngs- 
town or New Castle, must provide an adequate signal to the entire area 
in order to be competitive and thereby survive. Industry trade practices 
have created and defined the Youngstown-New Castle television adver- 
tising market, notwithstanding the "city-by-city" assignment and 
licensing concept of the Commission. This accomplished fact is beyond 
the regulatory control of the Commission or WKST-TV, and has 
dictated the location of the WKST transmitter site. From the old site 
southeast of New Castle, WKST simply did not transmit a competitive 
signal to Youngstown, although the Youngstown stations placed com- 
petitive signals over New Castle. The WKST transmitter move will 
increase its Grade A population coverage from about 69,000 UHF 
television families to about 202,000 UHF television families, more 
nearly the coverage of the two Youngstown stations (R. 36). These 
figures graphically show the competitive position of WKST at its present 
transmitter site, the sole reason for the transmitter move. In passing 
it should be noted that the fact that the Youngstown stations compete in 
New Castle, and are network affiliates for the entire Youngstown-New 
Castle area, does not make them New Castle stations any more than the 
fact that WKST must provide a competitive signal to Youngstown, and 
will be the ABC affiliate for the Youngstown-New Castle area, makes 
WKST a Youngstown station. It should also be noted that the WKST 
transmitter location is not nearly so far from New Castle as appellants 
would have this Court assume. The transmitter will be 14.5 miles 
from the near edge of New Castle, 15.8 miles from the center of New 
Castle, and 16.2 miles from the far edge of New Castle (R. 51). From 
this location New Castle will receive the signal strength required for 
principal communities by the Commission's Rules (R. 39, 200). More- 
over, from this location the New Castle outdoor home receiving antennas 
will for the first time be aligned with the WKST signal, because those 
antennas have previously been turned toward the Youngstown stations 


in order to receive the popular network programming carried by those 
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stations. There will be no loss in service area; the increase in power 
and in antenna height will result in a greatly expanded service area, 
the contours of which completely enclose the old contours (R. 200). 


Thus it is clear that only from the proposed site can WKST ad- 
just itself to the realities of its market, as recognized in the Com- 
mission's hyphenation order, and achieve for itself the economic basis 
which alone can support a New Castle station. WKST cannot survive 
with its signal coverage limited to New Castle alone, while in direct 
competition with Youngstown stations blanketing New Castle. The 
transmitter move was for the sole purpose of facilitating improved 
service, program and technical, to New Castle and the entire market 
in the only manner possible by a New Castle station :° These facts are 
undisputed and uncontroverted by appellants; their mere surmise that 
transmitter location determines station location must fail. Cf., 
Houston Consolidated Television Co. v. Federal Communications 
Commission, 99 U.S. App. D.C. 378, 240 F. 2nd 409 (1956). 


E. Application of the Ashbacker Doctrine in Proper Context 


The Ashbacker doctrine” provides that in the case of two mutually 


of one, without hearing both together, is improper. But that case has 
no applicability to a situation involving applications for a facility not 
legally available under the Act or Rules. Protestants’ applications 
were not "mutually exclusive" with that of WKST - they were dismissed 


because they Bee Neen aus for filing, and not because WKST's 


application was granted. They would have been dismissed even had 


19 

It should also be noted that the Commission's Rules do not contemplate that stations will 
narrowly restrict their interests & activities to their principal community alone. Area service is 
held to be in the public interest. Petersburg Television Corp., 10 Pike & Fischer R.R. 567 (1954): 
aff'd. sub nom. Southside Virginia Telecasting Corporation v. Federal Communications Commission, 
97 U.S. App. D.C. 130, 228 F. 2nd 644 (1955); cert. denied, 350 U.S. 1001 (1956). 


20 
Ashbacker Radio Corp, v. Federal Communications Commission, 326 U.S. 327. 
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WEST not filed its modification application; Channel 45 was not available 
for application by others. 


Examination of appellants' three major premises, above, has 
shown that the Commission's hyphenation order did not delete the out- 
standing WKST permit, that WKST did not abandon that permit, that its 
application was merely a modification of that New Castle permit, and 
that Channel 45 was therefore occupied when appellants' applications 
were filed. Under these circumstances Ashbacker is clearly inappli- 
cable, a fact apparently recognized by appellants, since they have not 
even discussed the holding of that case. 


Nor have appellants discussed the scheme of the Communications 
Act which, in furtherance of orderly administrative process and in 
recognition of the investments incurred by permittees and licensees, 
protects their authorizations from competitive applications of the type 


21 
here involved. It is clear from the Act that barring fraud or non- 


construction, Congress intended permittees and licensees to be secure in 
their authorizations, once the initial thirty day review period had ex- 
pired, until their first application for renewal of license. It was not 
intended, and Ashbacker does not hold, that the construction permit 
holder should be exposed to a comparative hearing every time it seeks 
a change therein. Cf., United Detroit Theatres Corp. v. Federal 
Communications Commission, 85 U.S. App. D.C. 239, 178 F. 2nd 200 
(1949). Such a construction of the Act would lead to administrative 
chaos, and place in continuous jeopardy the authorization of every per- 
mittee and licensee in the country, since modifications of existing 
authorizations are frequently sought. A statute will not be construed 
so as to attribute to the legislature an absurd intention. Red River 
Broadcasting Company v. Federal Communications Commission, 69 
U.S. App. D.C. 1, 98 F. 2nd 282 (1938). 


See Sections 309%(c), 31%c), 402, 316, 312, and 307(d). 
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In this connection it must be noted that the WKST modification 
application was neither required nor dependent upon the Commission's 
hyphenation action; it was merely an effort by a New Castle station to 
relocate its transmitter consistent with the economic realities of its 
market, as recognized by the Commission's action. The application 
could have been filed before the hypenation order. On its own motion, 
however, the Commission had pending before it three rule-making 
proposals - the assignment of Channel 33 to Youngstown, the assign- 
ment of Channel 45 to Youngstown, and the hyphenation proposal. Not 
knowing which proposal, if any, the Commission would adopt, the de- 
ferral of the filing of WKST's application until termination of the rule- 
making proceeding was merely a matter of sound business judgment. 
It was only natural that WKST should let the dust settle before determin- 
ing how to best resume its operations. But that fact does not make an 
otherwise invulnerable modification application vulnerable to competi- 


tive application. 


Appellants rely on Section 3.607(a) of the Rules, which provides 
that applications may be filed for channels and communities listed in 
the Table of Assignments, but which does not expressly state that the 
occupation of one of such channels removes its availability for appli- 
cation. However, it is clear that the rule refers only to unoccupied 
channels. When a construction permit has been granted for a channel 
listed in the Table of Assignments, for all practical purposes the 
channel has been deleted from the Table and is not available for appli- 
cation. Any other construction would be absurd, contrary to the satu- 
tory scheme outlined above, and equivalent to the proposition that 
Channel 9, Washington, D. C., presently occupied by WTOP-TV, is 


continuously available for application by anyone because Channel 9 is 
listed in the Table of Assignments as assigned to Washington, D. C. 
Applications can only be filed for available channels, i.e., unoccupied 
and ungranted channels listed in the Table of Assignments, or channels 


of stations whose licenses are up for renewal. Since WKST had a per- 
mit outstanding for Channel 45, and since it did not have a renewal 
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application pending, appellants could not apply for Channel 45 and de- 
mand an Ashbacker hearing. Their applications were neither "mutually 
exclusive" nor for available frequencies within the meaning of Ashbacker. 


F. Other Matters Relied on by Appellants 


Appellants assert that the Commission should have held a hearing 
on the three Channel 45 applications because hearings are good things, 
and that grants without hearing under Section 309(a) of the Act "should 
be held to the minimum." This argument overlooks the directive of 
Section 309(a) of the Act, which provides that if the Commission, upon é 
examination of an application, finds that the public interest will be 
served by a grant thereof, it shall grant the application without hearing. 
It cannot reasonably be contended that the Commission should set 
451,000 applications for hearing each year, just for the sake of holding 
hearings a Appellants’ argument begs the essential question of whether 
their applications were entitled to a hearing. A hearing is not "desirable" 
where the application is not entitled to be heard. 


Jet also complains that its application was held for 65 days before 
being returned as unacceptable. Since the legal question of the applica- 
tion's unacceptability was in part related to the Commission's consider- 
ation of the WKST application, it is submitted that 65 days was a 
reasonable period for staff consideration, placement on the Commission's 
meeting agenda, and action by the Commission. There is nothing to 
show that the Commission's action was anything out of the ordinary. 

Jet’s further argument that the Commission should have "accepted" its 
application pursuant to Rule 1.371 because the application was in com- 
plete form? overlooks Rule 1.361(c), which provides that applications 


a Community Brief, p. 8; See also, p. 17; Jet Brief, p. 20. ‘e 


a The FCC Annual Report for 1956 (G.P.O.) shows that 451, 000 applications were filed during 


the year. 


as Jet Brief, pp. 7, 11 
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Jet Brief, pp. 6-7 
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inconsistent with the rules are defective will not be "accepted" for filing 
in the absence of a petition for waiver of the rules. In this case Jet's 
application was unacceptable for filing because it requested an unavail- 


able frequency. 
Ss x 
Finally, appellants assert that the Commission's action was 


erroneous because Section 309(b) of the Act required a hearing before 
denial of their applications. Asa preliminary matter it is clear that 
appellants' applications were not ''denied.'' They were dismissed with- 
out consideration because they were invalid and not acceptable for filing. 
Section 309(b) does not require that such applications be heard before 
being dismissed. Storer Broadcasting Company v. United States, 351 
U.S. 192 (1956). See also, Simmons v. Federal Communications 
Commission, 79 U.S. App. D.C. 264, 145 F. 2nd 578 (1944), where 
this Court stated: “No formal or direct comparison is necessary be- 
tween an application which must be denied and one which may be granted. 
Relative consideration is meaningless unless there are two applications 


either of which, considered alone, might be granted." 


Jet's reliance on the New York Municipal case’ for the proposition 
that even an application contrary to the rules is entitled to a hearing 
under Section 309(b), is misplaced for several reasons. First, the 
application there involved was accompanied by a request for waiver of 
the applicable rule, and the Court's holding required such a request to 
be made. Second, the grant of the waiver there requested would not have 
impinged upon the basic statutory rights of any other licensee or permittee. 
Third, in that case the Court's decision was based expressly upon its 
prior decision in Storer Broadcasting Company v. United States : since 
reversed by the Supreme Court.”° Finally , even in the Storer case this 
Court recognized that there are exceptions to the apparently unqualified 
generality of Section 309(b), where the Commission may reject applica- 
tions without a hearing: Among those exceptions this Court specifically 


26 City of New York Municipal Broadcasting System v. Federal Communications Commission, 94 U.S. 
App. D.C. 172, 223 F. 2nd 637 (1955), cited at p. 8 of the Jet brief. 


27-95: U.S. App. D.C. 97, 220 F. 2nd 204 (1955). 


28 «$51: U.S. 192 (1956). 
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included applications for television channels not listed in the Table of 
Assignments.” Since for application purposes a channel is no longer 
listed in the Table of Assignments while it is occupied, the exception to 
Section 309(b) recognized by this Court in the Storer case is equally 
applicable in the instant case. Although the application involved in the 
New York Municipal case was held not to fall within one of the exceptions 
to Section 309(b), the exception clearly applies in the instant situation. 


In any event the question is entirely resolved by the Supreme 
Court's decision in Storer Broadcasting Company v. United States, supra. 
There the Court held that Section 309(b) does not require a hearing on 
applications inconsistent with the rules, unless accompanied by a petition 
presenting reasons sufficient, if true, to justify a change or waiver of 
the rules. Appellants filed no such petition herein; even if they had, the | 
Commission could not have granted it in violation of WKST's statutory 
rights under Section 312. 


Appellant Jet also cites the L. B. Wilson, Harbenito, and WJR- 
cases” in support of a proposition which is not clearly apparent or sug- 
gested. To the extent that those cases are intended to show that Jet's 
application was entitled to hearing, they are irrelevant because they 
dealt with the rights of permittees and licensees, not of applicants. If 
they are intended to show that Jet was entitled to a hearing on its petition 
for reconsideration they are likewise inapplicable. Those cases dealt > 
with petitions for reconsideration filed by existing stations alleging in- 
voluntary modification of their licenses through interference from new 
stations granted by the Commission. They involved the question of 
constitutional due process as it related to allegations of injury to a be 
protectable right, i.e. , the right which permittees and licensees hold 


29 

220 F. 2nd 204, 207-208, citing Peoples Broadcasting Company v. Federal Communications 
Commission, 93 U.S. App. D.C. 78, 209 F. 2nd 286 (1953), and Logansport Broadcasting Corp. v. 
Federal Communications Commission, 93 U.S. App. D.C. 342,210 F. 2nd 24 (1954). 
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L. B. Wilson, Inc. v. Federal Communications Commission, 83 U.S. App. D.C. 176, 170 F. 
2nd 793 (1948); Harbenito Broadcasting Co. v. Federal Communications Commission, 94 U.S. App. 
D.C. 329, 218 F. 2nd 28 (1954): WJR, The Goodwill Station, Inc. v. Federal Communications Com- 
mission, 337 U.S. 265 (1949). 
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in their authorizations, and the statutory right to a hearing before those 
authorizations can be involuntarily modified. Here Jet, as a mere 
would-be applicant, has no such protectable right; it is not claiming 
involuntary modification of an authorization held by it. Its only "right" 
was to petition for reconsideration under Section 405 of the Act, which 
it was permitted to, and the Commission gave that petition its full con- 
sideration. The statute does not provide a right to hearing on petitions 
for reconsideration, as it does for involuntary modifications of licenses. 
Since Jet received its full statutory rights, there can be no question of 
constitutional due process. Significantly, although Jet relies on cases 
involving constitutional hearing rights of licensees and permittees, it 
would refuse those very same rights to WKST, a permittee, by declaring 
its permit forfeited without a hearing, while it would extend those rights 
to itself, a would-be applicant for an unavailable facility. 


I APPELLANT JET BROADCASTING COMPANY NEITHER 
ALLEGED NOR POSSESSED STANDING TO PROTEST THE 
GRANT TO WKST, AND ITS PROTEST WAS THEREFORE 
PROPERLY DISMISSED. 

Appellant Jet's protest was legally insufficient under Section 
309(c) of the Communications Act, which requires that protestants allege 
facts showing that they are parties in interest. Jet failed to address 
itself to the question of standing, beyond the mere assertion that it was 
a “party in interest and adversely aggrieved (sic)" (R. 82). 


Moreover, there are no facts in the body of the Jet protest which 
would establish its standing to protest the WKST grant. As an applicant 
for a facility which was unavailable for application, Jet possessed no 
more standing than a member of the general public. Since Jet's own 
application could not legally have been granted, even in the absence of a 
grant to WKST, it cannot possibly have been injured by the grant to 
WKST. It was no worse off whether the WKST application was granted 
or denied. Accordingly, it was not a party in interest with standing to 


protest the grant. Cf., Simmons v. Federal Communications Commission, 
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79 U.S. App. D.C. 264, 145 F. 2nd 578 (1944) and cases cited therein. 


IV COMMUNITY WAS NOT ENTITLED TO AN ORAL OR EVIDENTIARY 
HEARING ON ISSUES REQUESTED IN ITS PROTEST BUT UN- 
SUPPORTED BY ANY PARTICULARIZED ALLEGATIONS OF 
BASIC FACT, AS REQUIRED BY SECTION 309(c) OF THE ACT, 
AND THE REJECTION OF ITS ISSUES 1-5 AND 11 WAS THERE- 
FORE PROPER AND REQUIRED. 


Section 309(c) of the Act requires that the protestant specify with 
particularity the facts relied upon as showing that the grant was im- 
properly made. Community's protest clearly failed to meet this test 
with respect to the issues rejected by the Commission. No facts what- 
soever were alleged in support of those issues. Moreover, in its brief 
Community has been unable to point to a single fact which was alleged 
in its protest going to these issues. It merely states (at p. 9) that "a 
reading of appellant's protest shows clear allegations . . . ."", without 
telling the Court just where in the protest those clear allegations may 
be. The Court may search the protest in vain for the allegations which 
Community suggests are there. While it is true that protestants’ factual 
allegations are not to be measured by the technicalities of common law 
pleading, they cannot be absent altogether so as to evade measurement 
by any standard. The statutory standard of specification with particu- 
larity is mandatory. 


In apparent recognition of its failure to meet this standard, 
Community asserts that the statute “does not require that all evidence 
be pleaded, or even that evidence to make a prima facie case be pleaded" 
(p. 10). This ignores the statutory requirement that protestant allege 
facts showing that the grant was improper. Without even a prima facie 


case, no such showing has been alleged. 


Community next urges; that if it asserts some facts indicating 
that an evidentiary hearing may turn up enough additional facts to show 


the grant improper, it is entitled to a hearing under Clarksburg Publish- 


Co. v. Federal Communications Commission, 96 U.S. App. D.C. 211, 
225 F. 2nd 511 (1955). Clarksbuyg did not so hold. The Court there 
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declared that once a protestant had made sufficient factual allegations 
to require a hearing in the first instance, the Commission could not 
restrict the subsequent hearing to the matters alleged in the protest, 
but must consider all public interest factors. Clarksburg is not a 
license for fishing expeditions to be conducted by protestants who fail 
to meet the initial statutory requirements. Appellant's request for a 
fishing license is further illustrated at Page 7 of its brief, where it 
suggests that protestant can put off until the hearing, or until pre- 
hearing preparation after designation, the matter of finding facts, if 
any, to support its conclusion that the grant was not proper. By way of 
illustration, it would be absurd to argue that an allegation that a grantee's 
“background is bad," entitles a protestant to an evidentiary hearing to 
determine, upon cros-examination, whether the allegation can be 
supported by facts. It would be even more absurd to argue that by 
swearing to a blank piece of paper, a protestant entitles itself to an 
evidentiary hearing. Yet that is appellant's exact position in effect, 


since it alleged no facts whatsoever in support of the rejected issues. 


V SECTION 309(c), AS RECENTLY AMENDED, PERMITS THE 
COMMISSION, IN ITS DISCRETION, TO HOLD ORAL HEARINGS 
IN LIEU OF EVIDENTIARY HEARINGS UPON CERTAIN PRO- 
TESTS, AS IF ON DEMURRER; ITS EXERCISE OF THAT DIS- 
CRETION IN THE CASE AT BAR WAS NOT UNREASONABLE 
OR ARBITRARY WITH RESPECT TO COMMUNITY'S CLAIM 
TO EVIDENTIARY HEARING ON THESE ISSUES IS PREMATURE. 
Similarly, Community's complaint that it was not allowed to con- 
duct an evidentiary fishing expedition on the issues which the Commis- 
sion set for oral hearing ignores the plain language of Section 309(c), 
which, as recently amended, gives the Commission discretion to hold 
oral arguments on protests as on demurrer, assuming the ‘facts alleged 
to be true. The wisdom of this amendment cannot be attacked herein by 
appellant; in any event it is fully consonant with and confirms protestant's 


duty to specify his facts in the protest. The Act requires the protest to 


allege facts showing the grant to have been improper. The Commission 
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may then hold oral argument to determine whether the facts alleged, if 
true, make such a showing. If so, it will then order an evidentiary 
hearing to determine the truth of those facts. Community may not com- 
plain because it is required to take this initial procedural step; in fact 
its present complaint was interlocutory and therefore premature, be- 
cause the statutory protest procedure has not yet been completed, Myers 
v. Bethlehem Shipbuilding Corp. , 303 U.S. 41 (1938); Macauley v. 
Waterman S. S. Corp., 327 U.S. 540 (1946); Western Air Lines v. 
C.A.B., 184 F. 2nd 545 (1950); See, also, Lamb v. Hyde, 96 U.S. App. 
D.C. 181, 223 F. 2nd 646 (1955). 


In connection with this subject-matter Community alleges that oral 
hearing on its Issues 8 and 12 was improper because WKST “hotly dis- 
puted” the facts alleged in Community's protest with respect to those 
issues (Community brief, p. 11). This argument is irrelevant because 
the Commission's oral hearing assumed the truth of Community's factual 
allegations, even if disputed by WKST. In any event, however, it must 
be noted that with only one exception WKST disputed only the conclusions 
which Community drew from the undisputed facts. The only fact" dis- 
puted by WKST was Community's allegation that the instant application 
specified "Channel 45, Youngstown" or "Channel 45, Youngstown-New 
Castle.** Since Community's "factual allegation was sham and frivolous 
(R. 2), its truth need not have been assumed by the Commission in oral 


hearing. 


Community devotes an entire section of its brief to the "issue" of 
whether the Commission has power or responsibility to consider the 
economic impact which WKST will allegedly have on Community's 
"Station WXTV."" (Community brief, Issue 4, Argument IV). In the 
first place it must be remembered that there is no such thing as 
“Station WXTV;"' Community holds only a bare paper permit under which 
no construction has ever been completed. See Appendix B, below. 
Secondly, Community's allegations are frivolous because it has already 
stated that its proposed operations on Channel 73 could not compete 
with the two existing Youngstown stations at a time when WKST was not 
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on the air. Ibid. Most importantly, however, the question is not at 
issue here, the issue being only whether Community should have been 
given an evidentiary rather than oral hearing before the Commission. 
Community's misplaced argument of the substantive question stems 
directly from its deliberate disregard of the issues stipulated to by it 
and approved in this Court's prehearing order of June 10, 1957. Com- 
munity has substituted therefor a different ''Statement of Questions 
Presented."" Additionally, Community's brief violates Rules 17(c)(7) 
and 17(c)(10) of this Court because it contains no "Statement of Points" 
and because it does not furnish the D.C. Appeals Reports volume and 


page numbers in citing decisions of this Court. 


VI THE COMMISSION'S DETERMINATION THAT THE WKST GRANT 
SHOULD REMAIN IN EFFECT PENDING THE PROTEST HEARING, 
TO PERMIT THE RESUMED OPERATION OF NEW CASTLE'S 
ONLY LOCAL TELEVISION STATION, WAS NOT AN ABUSE OF 
THE DISCRETION VESTED IN THE COMMISSION BY THE 
RECENT AMENDMENT TO SECTION 309(c). 


Pursuant to the recent amendment to Section 309(c), the Commis- 
sion was given discretion to refuse to stay the effective date of protested 
grants upon a finding, for reasons set forth in the Order, that the public 


interest requires such grants to remain in effect. The Senate and 


House Reports on this amendment” make clear that Congress believed 


such discretion to be necessary to avert the abuses formerly stemming 
from the mandatory stay provisions of Section 309(c). These legislative 
reports also indicate that the Commission is to weigh two factors - (1) 
injury to the public from denial of service, and (2) the likelihood of 
protestants' success on the merits. Thus the discretion given the 
Commission is similar to the discretionary authority of the Court to 
grant or deny stays of Commission actions. It is submitted, therefore, 
that the Commission's denial of stay should be reversed only if it was 
arbitrary and capricious. 
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Senate Report No. 1231, 84th Cong., 1st Sess., submitted July 28, 1955; House Report 
No. 1051, 84th Cong., Ist Sess., submitted July 1, 1955. 
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In accordance with the statute, the Commission set forth its 
reason for finding that the public interest requires the WKST grant to rem 
remain in effect. That reason was that New Castle, a city of 48,000 
population, has a definite need for at least one local television service, 
to be provided by resumption of the WKST operations pursuant to the 
instant grant (R. 140). It is submitted that the Commission's determin- 
ation was patently reasonable. 


Appellants’ attack this determination on the sole ground that it 
erroneously assumes that WKST will be a New Castle station. But as 
has been demonstrated above at length, there is no basis for the bare 
surmise that WKST will be other than what its sworn application pro- 
poses - a New Castle station operated by New Castle people with the 
special interests of New Castle as its primary objective. A competitive 
signal over Youngstown is necessary only to provide the economic base 
required to achieve competitive position in the entire market and thereby 
maintain New Castle's only local station. Appellants have not alleged 
that the WKST main studios will be removed from New Castle, that 
WKST wi ll not identify itself as a New Castle station, that WKST will 
not serve the local programming needs of New Castle, or that New 
Castle will not be WKST's principal community under the Commission's 
Rules and Regulations. 


The Commission has made affirmative findings of fact and drawn 
reasonable conclusions from them. The Act requires no more. 
Appellants cannot, by mere surmise, render those findings and con- 
clusions arbitrary or capricious. Accordingly, the Commission's 
refusal to stay the grant should be upheld. : 
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Subsequent to the finalization of this brief, the Commission released its decision denying the 
Community protest after oral hearing, and terminating the proceedings. It would thus appear that this 
issue has been mooted. 
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CONCLUSION 


For the foregoing reasons, the Commission actions complained 
of by appellants should be upheld by this Court. 


Respectfully submitted, 


ROBERT F. JONES 


515 Perpetual Building 
Washington 4, D.C. 


Attorney for Intervenor 
WKST, Inc. 


September 16, 1957 
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APPENDIX A 


STATUTES AND RULES INVOLVED 


I. Communications Act of 1934, as amended, 47 U.S.C. Sec. 151, 
et seq. 


Section 307(d): 

" * * * Upon the expiration of any license, upon application there- 
for, a renewal of such license may be granted from time to time for a 
term of not to exceed three years in the case of broadcasting licenses 
ieee. , if the Commission finds that public interest, convenience and 
necessity would be served thereby. * * *" 


Section 309(a): 

"If upon examination of any application provided for in Section 308 
the Commission shall find that public interest, convenience and neces- 
sity would be served by the granting thereof, it shall grant such appli- 


cation." 


Section 309(b): 

“If upon examination of any such application the Commission is 
unable to make the finding specified in subsection (a), it shall forthwith 
notify the applicant and other known parties in interest of the grounds 
and reasons for its inability to make such finding. * * * Following such 
notice, the applicant shall be given an opportunity to reply. If the 
Commission, after considering such reply, shall be unable to make 
the finding specified in subsection (a), it shall formally designate the 


application for hearing * * *" 


Section 309(c): 

"When any instrument of authorization is granted by the Commis- 
sion without a hearing as provided in subsection (a) hereof, such grant 
shall remain subject to protest as hereinafter provided for a period of 
thirty days. During such thirty-day period any party in interest may 
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file a protest under oath directed to such grant and request a hearing on 
said application so granted. Any protest so filed shall be served on the 
grantee, shall contain such allegations of fact as will show the protestant 
to be a party in interest, and shall specify with particularity the facts 
relied upon by the protestant as showing that the grant was improperly 
made or would otherwise not be in the public interest. The Commission 
shall, within thirty days of the filing of the protest, render a decision 
making findings as to the sufficiency of the protest in meeting the above 
requirements; and, where it so finds, shall designate the application 
for hearing upon issues relating to all matters specified in the protest 
as grounds for setting aside the grant, except with respect to such 


matters as to which the Commission, after affording protestant an 


opportunity for oral argument, finds, for reasons set forth in the de- 
cision, that, even if the facts alleged were to be proven, no grounds for 
setting aside the grant are presented. * * * The hearing and determina- 
tion of cases arising under this subsection shall be expedited by the 
Commission and pending hearing and decision the effective date of the 
Commission's action to which protest is made shall be postponed to the 
effective date of the Commission's decision after hearing, unless the 
authorization involved is necessary to the maintenance or conduct of 

an existing service, or unless the Commission affirmatively finds, for 
reasons set forth in the decision, that the public interest requires the 
grant to remain in effect, in which event the Commission shall author- 
ize the applicant to utilize the facilities or authorization in question 
pending the Commission's decision after hearing." 


Section 312: 

"(a) Any station license or construction permit may be revoked - 

*  #* * * * 
(4) for willful or repeated violation of, or willful or re- 
peated failure to observe, any provision of this Act or 
any rule or regulation of the Commission authorized by 
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"(c) Before revoking a license or permit pursuant to subsection 


the Commission shall serve upon the licensee, permittee, 


or person involved an order to show cause why an order of revocation 

or a cease or desist order should not be issued. Any such order to 

show cause shall contain a statement of the matters with respect to which 
the Commission is inquiring and shall call upon said licensee, permittee, 
or person to appear before the Commission at a time and place stated 

in the order, and give evidence upon the matter specified 
therein If after hearing, or waiver thereof, the Commission de- 
termines that an order of revocation should issue, it shall 
issue such order, which shall include a statement of the findings of the 
Commission and the grounds and reasons therefor 


"(d) In any case where a hearing is conducted pursuant to the 
provisions of this section, both the burden of proceeding with the in- 
troduction of evidence and the burden of proof shall be upon the 


Commission. 


"(e) The provisions of Sec. 9(b) of the Administrative Procedure 
Act which apply with respect to the institution of any proceeding for the 
revocation of a license or permit shall apply also with respect to the 
institution of any proceeding for the issuance of a cease and 


desist order." 
Section 316: 


(a) Any station license or construction permit may be modified 
by the Commission if in the judgment of the Commission such 
action will promote the public interest No such order of mod- 
ification shall become final until the holder of the license or permit 
shall have been notified in writing of the proposed action 
shall have been given reasonable opportunity .... . to show cause by 
public hearing, if requested, why such order of modification should 


not issue 


"(b) In any case where a hearing is conducted pursuant to the 
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provisions of this section, both the burden of proceeding with the intro- 
duction of evidence and the burden of proof shall be upon the Commission." 


Section 319: 


"(a) No license shall be issued for the operation of any 
unless a permit for its construction has been granted by 


the Commission. 


‘(b) Such permit for construction shall show specifically the 
earliest and latest dates between which the actual operation of such 
stat ion is expected to begin, and shall provide that said permit will be 
automatically forfeited if the station is not ready for operation within 
the time specified or within such further time as the Commission may 
allow, unless prevented by causes not under the control of the grantee. 


"(c) Upon the completion of any station for the construction or 
continued construction of which a permit has been granted, and upon it 
being made to appear to the Commission that all the terms, conditions, 
and obligations set forth in the application and permit have been fully 
met, and that no cause or circumstance arising or first coming to the 
knowledge of the Commission since the granting of the permit would, 
in the judgment of the Commission, make the operation of such station 
against the public interest, the Commission shall issue a license to the 
lawful holder of said permit for the operation of said station 


Section 402: 


*(b) Appeals may be taken from decisions and orders of the 


Commission to the United States Court of Appeals for the District of 


Columbia in any of the following cases: 
* x * K * 
(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the 
Commission granting or denying any application des- 
cribed in paragraphs (1), (2), (3) and (4) hereof. 
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"(c) Such appeal shall be taken by filing a notice of appeal with the 
court within thirty days 


Section 405: 


"After a decision, order, or requirement has been made by the 
Commission in any proceeding, any party thereto, or any other person 
aggrieved or whose interests are adversely affected thereby, may 
petition for rehearing; and it shall be lawful for the Commission, in its 
di scretion, to grant such rehearing if sufficient reason therefor be made 
to appear. Petitions for rehearing must be filed within thirty days from 
the date upon which public notice is given of any decision, order, or re- 


quirement complained of. * * *" 


II. Administrative Procedure Act, 5 U.S.C. Sec. 1001 et seq. 


Section 2(e): 
“License and Licensing - 'License’ includes the whole or part of 


any agency permit 


Section 9(b): 
" * * * Except in cases of wilfulness or those in which public 


health, interest, or safety requires otherwise, no withdrawal, sus- 
pension, revocation, or annulment of any license shall be lawful unless, 
prior to the institution of agency proceedings therefor, facts or conduct 
which may warrant such action shall have been called to the attention 

of the licensee by the agency in writing and the licensee shall have been 
accorded opportunity to demonstrate or achieve compliance with all 
lawful requirements. In any case in which the licensee has, in 
accordance with agency rules, made timely and sufficient application 
for a renewal or a new license, no license with reference to any 
activity of a continuing nature shall expire until such application shall 
have been finally determined by the agency." 
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Ii. FCC Rules and Regulations 


Section 1.361(c): 

“Applications which, because of the nature of the particular rule, 
regulation, or requirement involved, are patently not in accordance with 
the Commission's rules, regulations, or other requirements will be 
considered defective and will be dismissed unless accompanied by a 
request of the applicant for waiver of, or exception to, any rule, regu- 
lation, or requirement with which the application is in conflict. Such 
requests shall show the nature of the waiver or exception desired and 
set forth the reasons in support thereof." 


Section 1.721: 

**Persons desiring to file complaints with the Commission or to 
request information on file with the Commission or for any other relief 
under the jurisdiction of theCommission may do so either formally or 
informally. * * ** 

Section 3.607: 

**(a) Subject to the provisions of paragraph (b) of this section, 
applications may be filed to construct television broadcast stations only 
on the channels assigned in the Table of Assignments (Sec. 3.606(b)) and 
only in the communities listed therein. Applications which fail to comply 
with this requirement, whether or not accompanied by a petition to amend 
the table, will not be accepted for filing; * * * “ 


"(b) A channel assigned to a community listed in the Table of 
Assignments is available upon application in any unlisted community 
which is located within 15 miles of the listed community. * * * Where 
channels are assigned to two or more communities listed in combination 
in the Table of Assignments the provisions of this paragraph shall 
apply separately to each community so listed. * * *" 


Section 3.613(a): 


"The main studio of a television broadcast station shall be 


located in the principal community to be served. * * *" 





Section 3.629(c): 


"Unless saoner suspended or revoked, the program test authority 


continues valid during Commission consideration of the application for 
license and during this period further extension of the construction 


permit is not required. * **" 
Section 3.652(a): 


"Station identification - A licensee of a television broadcast 
station shall make station identification announcement (call letters and 
location) at the beginning and ending of each time of operation and 


during the operation on the hour. * * *'" 
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APPENDIX B 


I. Excerpt from Appellant Community's October 12, 1955 Com- 
ments in Docket 11280, FCC Proposal to Assign Channel 45 to Youngs- 


~ town. 


"1. Community Telecasting Company proposes to construct and 
operate a channel 73 television station at Youngstown, Ohio, as soon 
as a permit is issued by the Commission. Assignment of channel 45 to 
WEST for operation at Youngstown, would be unfair to Community 
Telecasting Company, since Community Telecasting Company wants to 
develop and utilize channel 73, a so-called high UHF channel for the 
purpose for which it was originally assigned to Youngstown. 


"2. Under present television economics, assignement (sic) of 
channel 45 to Youngstown and WKST would mean certain doom for 
Community Telecasting Company. In effect, the use of channel 73 would 
be delayed for years, thereby preventing development and progress of 
high UHF channels.“ 


Il. Excerpt from FCC Report and Order in Docket 11280, Denying 
Shift of Channel 45 to Youngstown. 


"On August 30, 1955, Community Telecasting Company applied 


for Channel 73 in Youngstown, and its application (BPCT-2015) to con- 


struct a new station thereon was granted on November 2, 1955. It can 
be expected therefore that a third television facility will be established 
to provide an additional service to the Youngstown area in the near 


future. 


"In the absence of a showing that a need exists for a fourth 
assignment at Youngstown, we cannot conclude that the public interest 
would be served by the assignment of Channel 45 to Youngstown... .* 

(FCC 56-45, January 13, 1956). 
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Il. Excerpt from Appellant Community's March 19, 1956 
Petition for Show Cause Order and for Rule Making 


"Petitioners request that the Commission initiate a rule making 
proceeding to substitute UHF channel 33 for channel 73 at Youngstown 
ie cielactte and that the Commission issue to WXTV an order for WXTV 
to show cause why its construction permit should not be modified to 
specify UHF channel 33 in lieu of channel 73..... iw 


"WXTV has a severe competitive disadvantage with respect to the 
other two Youngstown stations, since they already have primary 
affiliations with NBC and CBS. Channel 73 intensifies this competitive 
disadvantage. [Assignment of channel 33] will speed up the overall 
development of UHF as a service." 


IV. Excerpt From Appellant Community's September 10, 1956 
Comments in Docket 11766, Latest FCC Rule Making Proceeding 
Involving Youngstown-New Castle 


“WXTV proposes to construct a 1,000,000 watt station which will 
involve a substantial financial investment of approximately $400,000.00. 
Petitioners have found that a great amount of prejudice still remains in 
the minds of national advertisers and networks against the very high 
UHF Channels. The television networks are reluctant to make any 
commitments with respect to an affiliation." 


- VY. Excerpt from “Television Factbook, 1957 Fall-Winter 
Edition" 
"Youngstown, Ohio (Channel 73) - WXTV, Community Telecasting 


Company, Farrell, Pa. Construction Permit 11/2/55..... Starting 
Date: Unreported." 
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APPENDIX C 


Excerpts from WKST, Inc. Comments in the Latest FCC Rule 
Making Proceeding Involving Youngstown-New Castle (Docket 11766) 


I. 

"Because of the more attractive network programs carried by the 
two Youngstown stations, viewers in the New Castle area adjusted their 
receiving antennas to receive those stations rather than WKST-TV. In 
addition, the viewers in the Youngstown area could not receive WKST-TV 
because of a lack of outside antenna rotors or of outside antennas al- 
together. Since the popular programming was being carried on their 
local stations, they had no incentive to install rotors or to adjust out- 
side antennas to be capable of receiving WKST-TV."" (Comments, 
September 10, 1956, p. 3) 


Il. 


"It is submitted that the adoption of Plans I-III of WKST - TV [to 
shift Channel 45 to Youngstown and order WKST to show cause why its 
authorization should not be changed to specify Youngstown in lieu of 
New Castle] or of the "modified Plan I" of Community Telecasting 
Company [to add Channel 33 to Youngstown] would not serve the public 
interest, for the reason that the Commission has already decided that 
existing UHF channel assignments in other cities should not be dis- 
rupted, and that such decision is afforded particular validity by the re- 
cent proposal to shift all television operations in a major portion of the 
country to the UHF." (Ibid., p. 13) 


"The Commission's suggested hyphenation of Youngstown-New 
Castle represents the only realistic and beneficial means of improving 
service and competition in this important single market area. .... os 
(Reply Comments, September 20, 1956, p. 19) 
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action complained of. Intervenor (ABC) accordingly submits a 


counterstatement. 


In its Sixth Report, as amended in 1952 (Rule 3.606, 1 RR 53: 
606), the Federal Communications Commission allocated three tele- 
vision channels to Youngstown, Ohio (UHF Channels 21, 27 and 73) 
and one television channel to New Castle, Pennsylvania (UHF Channel 
45). New Castle, with a population of 48,834, is located approximately 
17 miles east of Youngstown, a city with a population of 168,300. The 
Youngstown Metropolitan Area (30th largest in the United States) has a 
population of 528, 498. 


Station WFMJ-TV has been operating on Channel 21 in Youngstown 
since May of 1954 (after 15 months of prior operation on Channel 73); 
it is a basic affiliate of NBC. Station WKBN-TV has operated on 
Channel 27 in Youngstown since January of 1953; it is the CBS outlet 
for the Youngstown area and has a “secondary” affiliation with ABC, 
meaning that it carries such ABC programs as it chooses after dis- 
charging its prior commitments to CBS. Community Telecasting 
Company (WXTV), appellant in Case No. 13872, received a grant of 
Channel 73 in Youngstown on November 2, 1955, but to date the station ~ 
has not been constructed (see 12 RR 1508i, 15081, par. 8). 





Station WKST-TV began operating on Channel 45 in New Castle - 
on April 15, 1953 (R. 135, par. 2), with a transmitter site 3.5 miles n 
southeast of New Castle. From this site WKST-TV (almost 20 miles Q 
from Youngstown) failed to provide adequate coverage of the Youngs- - 
town Metropolitan Area. Because of its poor coverage of the more “ 
populous Youngstown Area, the station (although affiliated with ABC) me 


was unable to attract network sponsors and network shows. The 
resulting financial losses, running into six figures, caused the station 
to suspend operations in January 1955 (see R. 135, par. 2). Its 
license application, filed before it suspended operations, is still pend- 
ing before the Commission and the program test authorization obtained 
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at the time the license application was filed has not been rescinded or 
surrendered (see R. 135, par. 2; R. 136, par. 4). 


On October 22, 1956, the Commission issued a Report and Order 
in Docket No. 11766, after appropriate rule-making notices, amend- 
ing the Table of Assignments by allocating Channel 45 to "Youngstown, 
Ohio--New Castle, Pa.," as a hyphenated community, in line with the 
network and commercial advertising practice of treating Youngstown 
and New Castle as a single market (12 RR 1508i). In that same Report 
and Order it denied a request by Community Telecasting to allocate 
Channel 33 to Youngstown, a proposal which would have necessitated 
shifting channels in Pittsburgh, Pa. and Clarksburg, W. Va. (12 RR 
1508i). No review of that action was sought within the 60-day period 
specified by Section 402(a) of the Communications Act (47 U.S.C. 

Sec. 402(a)). 


Following the issuance of the above Report and Order, WKST-TV 
on November 16, 1956 filed an application (BPCT-2234) for modifi- 
cation of its construction permit to locate its transmitter and antenna 
in Youngstown and to retain its main studio and station location in New 
Castle (R. 1-61). On December 3, 1956, Community Telecasting 
Company filed an application to modify its construction permit to 
specify Channel 45 in Youngstown in lieu of Channel 73 (R. 143-149). 
On December 17, 1956, Jet Broadcasting Company, appellant in Case 
No. 13873, filed an application for a permit to construct and operate a 
new television station on Channel 45 in Youngstown (R. 150-197). On 
February 20, 1957, the Commission granted WKST-TV's application 


for modification of its existing authorization on Channel 45 (R. 198-201) 


and dismissed appellants’ applications on the premise that a grant was 
outstanding on Channel 45 and that new applications to operate on that 

channel could not be entertained at this time under Rules promulgated 
in connection with the Sixth Report (R. 202-205). 
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On March 21 and 22, 1957, pursuant to Sections 309(c) and 405 
of the Communications Act as amended (47 U.S.C. Secs. 309(c) and 405), 
appellants protested and sought reconsideration by the Commission of 
its actions of February 20 granting WKST-TV a change in transmitter 
site and dismissing their applications (R. 62-93). By Memorandum 
Opinion and Order released April 23, 1957, the Commission denied 
six of the issues sought by Community because of protestant's failure 
to allege facts in support thereof, scheduled oral argument for May 20, 
1957 on the seven remaining issues, and refused to suspend the grant 
to WKST-TV pending further proceedings on the protest (R. 135-142). 
In that same opinion and order it denied for lack of standing Jet's 
protest and petition for reconsideration, insofar as it related to the 


grant made to WKST-TV, and, on the merits, insofar as the petition 


for reconsideration related to the Commission's failure to accord Jet 

an Ashbacker hearing (R. 135-142). The instant appeals (filed May 10, 
1957) followed: By Memorandum Opinion and Order adopted September 
5, 1957, the Commission dismissed (after oral argument) the remaining 
portions of Community's "protest" of March 21, which it had not dis- 
posed of on April 23, 1957. 


SUMMARY OF ARGUMENT 


'1. Matters decided by the Commission in its rule-making 
Report and Order of October 21, 1956 allocating Channel 45 to Youngs- 
town-New Castle as a hyphenated community (12 RR 1508i) are not re- 
viewable on appeal from a subsequent adjudicatory order determining 
who may utilize the channel as thus reallocated. Community Telecasting 


1 

Community Telecasting Company first sought review of the April 23 action under Section 402(a) 
of the Communications Act (47 U.S.C. Sec. 402(a) ), and concurrently therewith requested a stay 
(Case No. 13852). Appellee and the intervenors contended that if the action complained of by 
Community was reviewable at all at that juncture, it was by appeal under Section 402(b) rather than by 
a petition for review under Section 402(a). | Thereupon, Community filed the instant appeal under 
Section 402(b(Case No. 13872). Jet's appeal (Case No. 13873) taken May 10, 1957 from-the same 
action was consolidated therewith on June 3, 1957. By order dated May 19, 1957, the Court dismissed 
Case No. 13852 and denied the stay request in Case No. 13872. 





5) 


Company is thus foreclosed from arguing on this appeal the economic 
consequences which flow from the utilization of Channel 45 in "Youngs- 
town-New Castle" as distinguished from "New Castle" alone. 


2. Since the instant appeals were taken before the Commission 


had taken final action on pleadings filed by Community challenging the 


WKST-TV grant, both appeals are premature, and Community's appeal 
is piecemeal or fragmentary in character. This Court's jurisdiction 
under Section 402(b) of the Communications Act is restricted to "final 
orders" -- final as to all the parties, the whole subject matter, and 

all the causes of action involved. ‘Southland Industries v. Federal 
Communications Commission, 69 U.S. App. D.C. 82, 83, 99 F.2d 119 
(1938); Catlin v. United States, 324 U.S. 229 (1945); Klein v. 

F.C.C.,98 U.S. App. D.C. 73, 74, 232 F.2d 73 (1956); Radio Wisconsin 
v. United States (Case No. 13512, Order of October 25, 1956); 47 U.S.C. 
Sec. 405. 


3. In view of the fact that the protested grant would provide New 
Castle with a first station of its own and the Youngstown area with a 
needed third network service, the Commission properly refused to sus- 
pend the WKST-TV grant while it was giving further consideration to 
Community's "protest". 47 U.S.C. Sec. 309(c), as amended January 
20, 1956. | 


ARGUMENT 


Singularly enough, a number of arguments advanced by Community 
Telecasting Company in its opening brief come too late, while others 
(including those advanced by Jet Broadcasting Company) are premature. 
This anomaly arises from the fact that appellants did not seek review 
of the Commission's action of October 21, 1956 allocating Channel 45 
to Youngstown-New Castle as a hyphenated community, while the appeals 
which they did take from the Commission's subsequent actions granting 
WKST-TV's application and dismissing theirs were filed before the 
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Commission finalized its grant to WKST-TV. 


A. Matters Resolved In The Rule-Making Order of October 
21, 1956 Are No Longer Reviewable. 


It should be borne in mind that the instant appeals are from 
actions granting WKST-TV authority to change its transmitter site 
on channel 45 and from a dismissal of applications filed by Community 
and Jet for Channel 45. The instant appeals are not from the Com- 
mission's rule-making action of October 21, 1956 allocating Channel 
45 to Youngstown-New Castle as a hyphenated community. The 60-day 
period for taking a 402(a) appeal from that action has long since expired. 


In the proceeding which culminated in the October 21, 1956 
action (Docket No. 11766), Community argued that it could not effec- 
tively compete on UHF Channel 73 (at the top of the UHF band) with 
two or more UHF stations operating on UHF channels lower in the band. 
To that end it asked that Channel 33 be allocated to Youngstown. WKST- 
TV on the other hand asked that Channel 45 be allocated jointly to 
Youngstown and New Castle, rather than New Castle alone. Community 
opposed that request on the ground that it would mean four stations in 
‘Youngstown and none in New Castle, and would contravene Section 307(b) 
of the Act. However, Channel 45 had theretofore been used in the 
Youngstown area (in New Castle), meaning that there were a substantial 
number of UHF sets which could pick up Channel 45 but not Channel 33 
(not therefore used in that area). Furthermore, the utilization of 
Channel 33 in Youngstown would require shifts of allocations made to 
two other cities. Since the hyphenated allocation of Channel 45 to 
Youngstown-New Castle did not necessarily mean that New Castle would 
not have a Station or studio facilities of its own, the Commission re- 
jected Community's contentions and allocated Channel 45 to the two 
cities jointly (12 RR 1508i). 
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Community did not seek review of that decision and the con- 
clusions there reached. Instead, it acquiesced in the October 21 
action, as evidenced by the fact that it subsequently filed an appli- 
cation for Channel 45. Now that the action which the Commission 
took on its Channel 45 application is not to its liking, Community 
seeks to relitigate the matters which were decided adversely to it 
in the October 21 Report and Order. For example, Community argues 
that "Youngstown will in effect have four TV stations while New Castle 
has none, which is contrary to Section 307(b) of the Act" (p. 10); that 
Youngstown cannot support "four TV stations . . . when one of the 
stations is on Channel 73, and the others are on much lower channels" 
(p. 11); that WKST "on Channel 45 at Youngstown means certain doom 
for WXTV's operation on Channel 73" (p. 12); that WKST cannot 
“survive with no network and on the highest UHF Channel" (p. 12). 
But those asserted consequences, even assuming them to be true, 
stem directly from the Commission's action of October 21 allocating 
Channel 45 to Youngstown-New Castle as a hyphenated community. 
Those same arguments were made and rejected in the rule-making 
proceeding (12 RR 1508i). Community took no appeal therefrom. 
Those matters having been resolved by the Commission in the rule- 
making proceeding, they cannot be raised again by Community at the 
subsequent adjudicatory stage - when the Commission determines who 
Shall utilize the frequency as thus reallocated. 


B. The Instant Appeals Challenging WKST-TV's Grant Are 


Premature And Should Be Dismissed. 


On March 21, 1957, pursuant to Section 309(c) of the Communi- 
cations Act (47 U.S.C. Sec. 309(c)), Community Telecasting Company 
"nyrotested" the Commission's action of February 20, 1957, granting 
WKST's application for a change of transmitter site on Channel 45 
(R. 62-80). In that same pleading, Community sought reconsideration 
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(under Section 405 of the Act) of the grant to WKST-TV and of the dis- 
missal of its own application for Channel 45 (R. 62-80). On March 22, 
1957, Jet Broadcasting Company filed a similar pleading (R. 81-93). 


In its Memorandum Opinion and Order of April 23, 1957 (R.135- 
142), the Commission denied the reconsideration portion of Community's 
March 21 pleading challenging the dismissal of its own application and 
the grant of WKST-TV's application; it scheduled oral argument for 


May 20 (as permitted by Section 309(c)) on certain portions of Commun- 


ity’s pleading protesting WKST's grant. In other words, when Commun- 
ity took the instant appeal on May 10, 1957, its "protest" of the grant 
had not been denied in its entirety. The Commission was still in a 
position, by virtue of Community's "protest", to set aside the WKST- 
TV grant, Community's protest of that grant was not denied in its en- 
tirety until September 5, 1957, almost four months after the instant 
appeals were taken. 


‘This Court has heretofore had occasion to analogize a "protest™ 
to a "petition for reconsideration." Metropolitan Television Company v. 
United States, 95 U.S. App. D.C. 326, 221 F.2d 879 (1955). In fact, 
a protest is a special type of "petition for rehearing," applicable to 
grants made without a hearing under certain sections of the Act (Sections 
308, 309, 310, and 325 as distinguished from grants under Sections 
303(f), 316, and 319 of the Act). And despite vigorous contentions to 
the contrary, this Court has held (where the Commission denied appel- 
lant's application in one order and granted his competitor's application 
in a subsequent order) that the time for challenging both actions runs 
from the grant of the latter application. Klein v. Federal Communications 
Commission, 98 U.S. App. D.C. 73, 74, 232 F.2d 73 (1956). 


In view of these facts, Community's appeal in Case No. 13872 
(taken May 10, 1950) is both "piecemeal" in character and premature. 
Absent an express statute, of which there is none here applicable, this 
Court is without jurisdiction to entertain "piecemeal" or fragmentary 
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appeals; it can only review final orders -- final as to all the parties, 
the whole subject matter, and all the causes of action involved. See 
Catlin v. United States, 324 U.S. 229 (1945); Southland Industries v. 
Federal Communications Commission, 69 U.S. App. D.C. 82, 83, 99 
F.2d 119 (1938). As succinctly stated by this Court in the Southland 
Industries case (p. 83), "It is a well settled principle that an appeal 
cannot be taken from an interlocutory order. . . or from a judg- 
ment a decree not final as to all the parties, the whole subject matter 
and all the causes of action involved . . . ‘and that if the judgment or 
decree be not thus final and complete, the writ of error or appeal must 


be dismissed for want of jurisdiction." 


The foregoing principle, enunciated by this Court in 1938, is 
particularly applicable in view of the 1952 amendmants to the Communi - 
cations Act. At the same time that Congress added the "protest section" 
to the Act in 1952 (Section 309(c)), it added to Section 405 the following 
sentence (47 U.S.C. Sec. 405): 


The time within which. . . an appeal must be taken 
under Section 402(b), shall be computed from the date 
upon which public notice is given of orders disposing 
of all petitions for rehearing filed in any case . 


A "protest" under Section 309(c), as we have seen, is one type of 
"petition for rehearing". See Metropolitan Television Company v. 
United States, supra. It is well settled by this Court that a person 
cannot appeal while he has a petition for rehearing pending before the 
Commission. Southland Industries v. Federal Communications 
Commission, supra; Radio Wisconsin v. United States (Case No. 13512, 
Order of October 25, 1956). Hence, the instant appeal in Case No. 
13872 is not only premature under well-established judicial concepts 
but by virtue of an express provision which Congress added to Section 
405 in 1952. 
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Jet Telecasting Company's appeal in Case No. 13873 is likewise 
premature. Although both its protest and petition for reconsideration 
were denied in toto by the Commission in the April 23 Order, the pro- 
test (rehearing) portion of Community's pleading was still being con- 
sidered by the Commission, a fact which makes applicable the last 
sentence of Section 405 precluding an appeal by any party until “all 
petitions for rehearing filed in any case" have been disposed of. Thus 
Jet's appeal, while not fragmentary, is nevertheless premature. 


The evils of piecemeal appeals are particularly highlighted by 
Community's contentions in Case No. 13872. As we have seen, in its 
Memorandum Opinion and Order of April 23, the Commission rejected 
Six issues proposed by Community for failure to submit facts in support 
thereof; it ordered oral argument on the remaining seven issues to de- 
termine whether they could or should be disposed of "as on demurrer" 
without a prior evidentiary hearing. At that juncture, Community and 
Jet took the instant appeals. In questions 1 through 5, specified by 


Community in its "Statement of Questions Presented, and in headings 
I through IV of its Brief (pp. 8-11), Community is asking this Court to 
review the Commission's rulings on certain paragraphs of its protest 


by an appeal taken to this Court at a time when other portions of its 
protest were being actively considered by the Commission. In headings 
II, MI, and IV of the Brief (pp. 10-12), Community is asking this Court 
to review Issues 6-10 and 12 which the Commission did not pass upon 

in its April 23 Order and which it did not decide until September 5, 1957 
(almost four months after these appeals were filed). By dismissing the 
instant appeals as premature, this Court can await appeals from the 

z The jurisdictional question which arises in multi-party proceedings, where one party takes an 
appeal to this Court while another party protests or seeks reconsideration by the Commission, has been 
more fully briefed in other cases pending but not yet decided by this Court. Wrather-Alvarez 


Broadcasting, Inc. v. Federal Communications Commission (Case Nos. 13617 and 13674); KWK, Inc. 
v. Federal Communications Commission (Case No. 13891). A like contention, made by ABC in 


Opposition to a stay request in WIRL Television Company v. United States, (Case No. sted was 
"postponed to the merits” (Order of April 12, 1957). 


2 Although Community entered into a stipulation setting forth the "questions presented” by the 
appeal in Case No. 13872, a stipulation accepted by this Court in its Order of June 16, 1957, counsel 
for Community has completely rewritten and rephrased these questions in the flyleaf of its brief. 
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September 5 Order, and dispose of all phases of this controversy in 
one opinion, rather than in piecemeal fashion. 


C. The Commission Properly Refused to Suspend The WKST-TV 


Grant. 


In the event the Court concludes that the instant appeals are not 
premature, ABC (on the merits) relies on the brief filed concurrently 
herewith by the Commission. However, because of the direct effect 
which a suspension of the WKST-TV grant would have on the ABC net- 
work, intervenor strongly urges, in the event this Court concludes 


that an Ashbacker hearing is required, that the instant grant not be 


suspended while such a hearing is being held. 


As pointed out in its notice of intervention and in its opposition 
to a stay, the Youngstown-New Castle area presently has only two 
television stations in operation -- Station WFMJ-TV affiliated with 
NBC, and Station WKBN-TV affiliated primarily with CBS but broad- 
casting some ABC programs on a secondary basis. Under this setup, 
when WKBN-TV is carrying CBS programs, the public in the Youngs- 
town area is unable to receive ABC programs. Conversely, when 
WKBN-TV elects to carry an ABC program, the public is unable to 
receive the programs usually broadcast by CBS during that time seg- 
ment. In short, the prompt availability of a third television station in 
the Youngstown-New Castle area will give the public a wider choice of 
network and local programs. Any suspension of WKST-TV's grant 
will postpone the day when the viewing public in the Youngstown area 
will have access to the programs furnished by all three networks. 


As shown by ABC in an affidavit attached to its opposition to the 
stay request, a number of ABC shows are not presently "cleared" during 
“live"' time by WKBN-TV because of its primary obligations to CBS. 

Of 21 ABC network programs ordered by sponsors for the Youngstown 
market in the spring of 1957, only six were cleared as ordered. A 
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substantial number of ABC shows (sporting events, election coverage, 
etc.) cannot be carried on a delayed basis -- they lose their impact 
and interest unless broadcast "live" when the event occurs. The 


existing "two-station" situation i: the Youngstown area is detri- 


mental to the viewing public and hinders effective competition between 
the three networks. 


Following the grant by the Commission on February 20, 1957 of 
WKST-TV's request for a change of transmitter location, ABC entered 
into a firm affiliation agreement, with that station, with the expec- 
tation that the station would be back on the air in September, in time 
for the network's "fall schedule."" WKST-TV's present target date is 
October 1, 1957. Programs have been sold to national advertisers on 
the expectation that ABC would have access to the Youngstown area 
when those shows are placed on the network after the "summer hiatus." 
ABC has ordered AT&T interconnecting facilities with WKST-TV at its 
new site, commencing September 1, 1957. The cost thereof is borne 
by the network. A suspension of WKST-TV's grant would mean that 
ABC and its sponsors will not be able to obtain "clearances" in the 
Youngstown area of their fall shows. A suspension would thus have an 
immediate and direct impact on ABC. 


ABC submits that the Commission properly concluded, even if 
an Ashbacker hearing were ultimately required, that the public interest 
would be served by allowing the grant to remain in effect. 


As originally worded, when the protest section was added to the 
statute in 1952, the Commission had no choice, where a protest was 
filed in proper form, but to suspend the effective date of the grant 
while an evidentiary hearing was being held on the protest, except in 
those instances where the authorization was necessary to the main- 
tenance of an “existing service". It soon became apparent that the 
protest section, as thus worded, was being invoked for purposes other 
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than to protect or vindicate the "public interest" - namely, for the 
purpose of delaying or forestalling competition. In the belief that 
many frivolous protests would be dismissed by the protestants if 

the Commission had authority to permit the grant to remain in effect 
while the hearing was being held, the Commission asked Congress 
for broader authority on this score. Pursuant to that request and 
with the support of a large segment of the bar, Congress amended 
Section 309(c) in January 1956 by conferring on the Commission 


authority to allow a "protested" grant to remain in effect on an affir- 


mative finding that the public interest so required (47 U.S.C. Sec. 
309(c)). 


Thus, when the Commission acted on the two protests on April 
23, 1957, it was well aware of the following facts: It knew that it had 
granted Channel 73 to Community on November 2, 1955, but that 
Community had taken no steps toward getting the station on the air. 
It knew that there were only two operating stations in the Youngstown 
area, both with studios in Youngstown. It knew that those stations 
were basic affiliates of NBC and CBS, and that viewers in the Youngs- 
town area were being deprived of access to many of the programs of 
the third national network (ABC). It knew that ABC, with its secon- 
dary arrangement with one of the Youngstown stations, was operating 
at a competitive disadvantage in that market vis-a-vis the other two 
networks. It knew and had frequently held that multiple competitive 
network services were in the public interest. It knew that WKST-TV 
had operated a television station in New Castle for a period of almost 
two years, that it already had studio facilities in New Castle which it 
proposed to continue to utilize, and that it could thus return to the 
air in a relatively short period of time. It knew that with a trans- 
mitter site on the outskirts of Youngstown, WKST-TV would provide 
a third service to the entire Youngstown area, including a better 


signal over New Castle itself, in view of the fact that home receivers 
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in New Castle were already oriented toward Youngstown. It knew 

that New Castle, without a station since January 1955, sorely needed 

a station and studio facilities of its own, that WKST-TV could expedi- 
tiously return to the air, and that a metropolitan area with a population 
in excess of 500, 000 would thereby obtain a third needed network 
service. It knew that the matters raised in the protest, against a 
longtime AM and TV license and permittee of the Commission smacked 
of the type generally advanced for "private" rather than "public™ 
purposes, but that if it ultimately concluded otherwise, there was no 
reason why the people of New Castle should not in the interim have 


studio facilities of their own and why the people in the entire Youngs- 


town area should not have a third television service (including the 


network programs of ABC). 


Cognizant of the foregoing considerations, the Commission 
affirmatively found that the public interest would be served by allow- 
ing the grant to remain in effect while further proceedings were being 
held on Community's protest - that New Castle would thereby obtain a 
first station of its own and the people in the area a needed third service. 
That finding, in view of the showing made by WKST-TV in response to 
the protest and other matters of which the Commission had knowledge, 
cannot be characterized as arbitrary, unreasonable, or erroneous. 
That finding, fully supported by data in its files and of which it could 
take official notice, was made by the Commission in accordance with 
the requirements of Section 309(c) as amended in 1956. Appellants, 
in demanding a suspension of the grant, are in effect asking this Court 
to substitute its judgment for that of the agency - with nothing to show 
that that determination was arbitrary, erroneous, or capricious. We 
doubt that this Court, under such circumstances, will upset the agency's 
determination on whether the public interest would be served by allow- 
ing the grant to remain in effect while an Ashbacker hearing ordered by 
this Court is being held. 





15 


CONCLUSION 


Intervenor (ABC) accordingly submits that the instant appeals 
should be dismissed as premature and piecemeal in character. If 
the Court reaches the merits, the actions complained of should be 
affirmed. In the event an Ashbacker hearing is ordered, the Court 
should not set aside the grant to WKST-TV (thus depriving the 
people of the Youngstown-New Castle area of a needed service) 


while such a hearing is being held. 
Respectfully submitted, 


JAMES A. McKENNA, JR. 
VERNON L. WILKINSON 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Attorneys for Intervenor 


AMERICAN BROADCASTING-PARAMOUNT 
THEATRES, INC. 


September 16, 1957 
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STATEMENT OF QUESTIONS PRESENTED* 

All parties agree that this Appeal presents the fol- 
lowing questions: 

1. Whether the Commission properly dismissed the ap- 
plications of Jet Broadcasting Company, Inc. and Community 
Telecasting Company seeking permits for television stations 
operating on Channel 45 at Youngstown, Ohio, and refused to 
grant those applicants a comparative hearing for this channel 
with WKST, Inc. 

2. Whether the Commission on reconsideration properly 
reaffirmed its grant of WKST's application. 

3. Whether the Commission properly denied the protest 
of Jet Broadcasting Company on the grounds it was not a party 
in interest because the application which it had tendered 
was not entitled to a comparative herring with the applica- 
tion of WKST, Inc. to modify its permit to specify a new 
antenna site. 

4. Whether Community Telecasting Company was entitled 
to an immediate evidentiary hearing on those issues in its 
protest which the Commission set for oral argument with 
respect to which the facts recited were found to satisy the 
specificity requirements of Section 309(c) of the Communica- 
tions Act. 

3. Whether the Commission properly rejected without 
hearing a number of issues specified by Community-Telecasting 
on grounds that no facts had been specified with particularity 


in support of such issues as required by Section 309(c). 
(i) 





6. 










Whether, under Section 309(c), the effectiveness of 
the grant to WKST, Inc., had to be postponed pending 


the hearing on Community's protest. 


(ii) 


*The questions presented, as here set forth, were agreed to 
among the parties in a Stipulation approved by order of this 
Court issued June 10, 1957. 
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BRIEF FOR THE FEDERAL COMMUNICATIONS COMMISSION 


COUNTER STATEMENT OF THE CASE 


New Castle, Pennsylvania, is a city of 48,834 population 





a 
(U.S. Census, 1950). It is located approximately 17 miles ® 


east of Youngstown, Ohio, a city with a population of 168,300, 


with a metropolitan area (30th largest in the United States) - 
containing a population of 528,498. New Castle is not in the “ 


Youngstown metropolitan area. 
Prior to October 22, 1956 the Commission's Table of Assign- F 

ments for television stations assigned three channels to a 

Youngstown, UHF Channels 21, 27, and 73. Channel 45 was as- 

signed to New Castle. Station WFMJ was in operation in Youngs- 

town on Channel 21, and had a network affiliation contract 2 

with the National Broadcasting Company. Station WKBN was in 

operation in Youngstown on Channel 27, and had netwexvk affi- 

liation contracts with the Columbia Broadcasting Sfstem (CBS) - 

and American Broadcasting Company (ABC). Appellant Community 

had been the holder of a construction permit for Youngstown 

Channel 73 since November 2, 1955. Its station, however, 

had never been constructed. Instead it had sought an amend- 

ment in the Table of Assignments to substitute Channel 33 for 

Channel 73, The grounds given for this request was that 

petitioner “had encountered severe difficulties in going for- 

ward with construction on Channel 73 because of reluctance of 

networks and advertiserstto use high frequency UHF stations, 

and because of competition with other stations in the com- 

munity on. lower assignments”, 


The intervenor, WKST, Inc., received a construction 





permit for a station on Channel 45 in New Castle on September 


Bo 
4, 1952. é&t started construction promptly and commenced opera- 


tion pursuant to an STA on April 15, 1953. It remained in 


operation until January 14, 1955, meanwhile applying for a 


regular license on February 2, 1954, It found, however, that 
a station serving only the immediate vicinity of New Castle 
was not economically viable, and after sustaining operating 
losses of $154,179 was forced to seek permission from the 
Commission to cease operation while it sought some more 
feasible method of operation, This permission was granted 
on January 14, 1955 and the station has not operated since 
that date. It has not, however, turned in its construction 
permit or withdrawn its license application, but has continued 
to explore methods for providing service to the area. 

At first it sought to move Channel 45 to Youngstown, 
This effort was rejected by the Commission on January 16, 1956 
on grounds that a new permit had been recently (November 1955) 
granted to Community for a third channel in Youngstown on 
Channel 73 and that there had not been an adequate showing 
made for assigning a fourth channel to Youngstown at the 
expense of other communities. The Community station, how- 
ever, as indicated above, was not constructed; instead the 
Commission was requested by Community in March 1956 to 
assign Channel 33 to Youngstown in lieu of Channel 73. In 
view of these new facts the Commission commenced a proceeding 
to determine whether either Channel 33 or 45 or both should 


be assigned to Youngstown. It was also suggested that Channel 
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45 might best be assigned to the hyphenated community of 
Youngstown-New Castle, 

On October 22, 1956 the Commission issued its final 
report and order in this new rule making proceeding. 

(Docket No, 11,766), It there adopted the proposal to re- 
assign Channel 45 to the hyphenated Youngstown-New Castle 
area and simultaneously rejected the proposal, originally 
advanced by Community, to assign Channel 33 to Youngstown, 
No petition for review was taken from this order, and the 
time for filing such a petition under the applicable Section 
402(a) has long since expired, 

On November 16, 1956, WKST applied for modification of 
its construction permit. It sought to maintain its station 
as a New Castle station(R. 2) with the main studio remaining 
in New Castle (R. 37). The new transmitter site, however, 
was to be at a location at the edge of Youngstown in the 
direction of New Castle. (R. 37, 58). On December 3, 1956, 
Community applied for modification of its permit to specify 
Channel 45 in lieu of Channel 73, the station to remain a 
Youngstown station, On December 17, 1956 appellant Jet 
Broadcasting Co, tendered an application for a construction 


permit for a new station on Channel 45 at Youngstown, 


On February 20, 1957, the Commission'grgnted WKST's 


application to locate its transmitter site in Youngstown. 
On the same day, the Commission dismissed Community's 


application for Channel 45, stating in a letter to Community 





Sa 
that the channel was not open for application under the Con- 
mission’s Rules since WKST had an outstanding permit for that 
channel when Community filed its application and the channel 
was therefore occupied and not open for competing applications. 
At the same time the Commission returned Jet’s application, 
accompanied by a letter giving the same reason why competing 
applications could not be accepted, 

On March 21 and 22, 1957, Community and Jet, respectively, 
filed with the Commission protests pursuant to Section 309(c) 
of the Communications Act, directed against the grant of 
WKST*s application, Community asked reconsideration of the 
dismissal of its application, and Jet again tendered its 
application, asking comparative consideration with WKST, 

On April 23, 1957, the Commission released its decision, 
finding Community had standing to protest, rejecting certain 
issues upon which no facts had been specified, ordering oral 
argument on the other issues raised in its protest, and deny- 
ing the petition for reconsideration of the dismissal of 
Community’s application for modification to specify Channel 
45 in lieu of Channel 73. The Commission refused to stay 


its grant of WKST‘s application; for modification of con- 


struction permit, finding immediate effectuation of the 


grant required in the public interest, in order to provide 
New Castle with a first local service. Jet*s protest was 
rejected for lack of standing, and its petitjon for recon- 


sideration was denied. (R. 135-142). 
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SUMMARY OF ARGUMENT 
i. 3 
The Commission had to reject appellants’ applications for 
Channel 45 at Youngstown because the channel was occupied at 
the time. Since WKST had an outstanding construction permit 
for the channel, the appellants were not entitled to a compara- 


tive hearing under Ashbacker Radio Corp, v. Federal Communica- 





tions Commission, 326 U.S. 327. The Commission's action ih 
changing the assignment of the channel from New Castle to | 
YOungstown-New Castle did not serve to make the channel avail- 
able for application at that time since WKST'S permit remained 
in effect after the change. Hyphenating an allocation to add 
a new city does not delete an outstanding permit for the city 
to which the channel was and remains assigned. It is not 
true that WKST had somehow “abandoned” its permit when it 
suspended operation, with Commission permission, in 1955. 
Furthermore, the Commission could not have nullified the out- 
standing permit without affording WKST a full hearing. 
RE. 

Jet's protest was properly dismissed for lack of standing. 
Its only reason for claiming standing was its claimed status 
as an applicant; but its application was not entitled to con- 
sideration because the channel sought was occupied and not 
open for application, No standing to protest can arise out 


of such an application. 


yf 
III, 

The issues concerning the Commission’s action in grant- 
ing Community oral.argument, rather than a full evidentiary 
hearing, on certain issues in its protest, and in rejecting 
Others, are not properly before this Court because such Com- 
mission action was purely interlocutory. It was not appeal- 
able hefore final Commission action on the protest. On the 
merits, the Commission*s action was clearly correct, for no 
specific facts were recited in the protest to support the 


rejected issues, as required by statute. Other issues were 


properly designated for oral argument, as the statute ex- 


pressly provides that the Commission may at its option de- 
Signate for oral argument issues which the Commission 
believes may present “no ground for setting aside the grant 
even if the facts recited therein are true. 

IV. 

Public interest justifieq the Commission*s action in 
not suspending the protested grant pending oral argument on 
Community's protest. There is an obvious public interest in, 
maintaining the only local television service for a city of 
New Castle*s size. All the facts of record support the claim 
of WKST that its station will, in fact, continue to be a New 


Castle station, 
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ARGUMENT 

Since both of these cases arise out of the same Commis- 
sion proceeding, they have been consolidated for briefing and 
argument. They do not, however, present entirely mesa 

l 

issues of the six issues stipulated between the parties. 
The first two issues and possibly the sixth are common to both 
appeals; issue three relates to the Jet appeal abome, issues 
four and five to the Community appeal atowe. The issues will 
be taken up in this brief in the order in which they appear in 
the stipulation, As indicated, infra, the Commission is of 
the opinion that only issues 1, 2 and 3 are properly before 
this Court. Issues 4 and 5 are clearly premature in view of 
the fact that the Commission did not deny Community‘s protest 
but designated it for oral argument on six of the twelve 
issues specified therein. Issue 6, relating to the question 
of a stay of the effectiveness of the grant pending hearing 
and decision on the protest, we believe may well be moot, since 
the Commission on September 9, 1957 issued a decision on the 
1/ The appellant Community, in disregard of the stipulated 
issues, and the order of this Court of June 10, 1957 that the 
parties proceed according to the stipulation, has formulated 
its own issues. Of Community‘s seven issues, issue 1 appears 
to be a rephrasing of stipulated issue 5; issues 2, 3 and 5 
appear to be rephrased trifurcations of stipulated issue 4; 
issue 6 is a rephrasing of stipulated issue 6; and issue 7 is 
a rephrasing of stipulated issues 1 and 2. Community‘s issue 
4, as set forth in further detail in the text, infra, 
apparently is a new issue, not in the stipulated issues, not 
raised in Community*s Notice of Appeal, and based on a mis- 


reading of the Commission’s Memorandum Opinion and Order ap- 
pealed from. 
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protest, and Section 309%}c) provides for a stay only “pending 


ed 


hearing and decision.” | 





2/7 Of course if Community or Jet should prevail on this 


appeal, and further protest proceedings be required as a 
result thereof, the Commission might be required to again 
consider whether a stay of the effectiveness of the WKST 
grant should be entered. But this. consideration would have 
to be based upon the public interest situation as of that 
time, and not upon the basis of the facts pertaining at the 
time Community's original protest was filed. - See Federal 
Broadcasting System v. Federal Communications Commission, , 
99 U.S. App. D.C. 320, 239 F.2d 941; cf. Wilton E. Hall v. 
Federal Communications Commission, Case No. 13,231, Order 
of June 4, 1957 denying joint petition for order directing 
appellee to comply. with Court decision of September.‘6, 1956. 





= On— 


I. APPELLANTS' APPLICATIONS FOR CHANNEL 45 HAD TO BE 
DISMISSED 


In this case the Commission granted without hearing WKST's 
application to modify its construction permit for a television 
station in New Castle, Pennsylvania on Channel 45, to specify 
a new transmitter and antenna site located on the outskirts 
of Youngstown, Ohio. Simultaneously it dismissed an applica- 
tion tendered for filing by the appellant Community, seeking 
to modify its construction permit for a television station in 
Youngstown from Channel 73 to Channel 45, as well as an appli- 
cation tendered by appellant Jet for a new television station 
in Youngstown on Channel 45. The Commission held that since 
Channel 45 was occupied at the time, by the outstanding permit 
of WKST, the channel was not available for application by any 
other party unless the outstanding authorization was surren- 
dered or revoked, or until a license granted WKST for that 
channel comes up for renewal (R. 141). It accordingly re- 
jected arguments by the appellants that they were entitled to 
a comparative hearing under the rule in Ashbacker Radio Corp. 
v. Federal Communications Commission, 326 U.S. 327. We shall 
show that this determination was clearly correct. 

The Ashbacker case, cited by appellants as authority for 
their position, is anapposite. For that case dealt with con- 
flicting requests for facilities by mutually exclusive appli- 
cations either of which might have been eligible for grant 
except for the existence of the other. This is not the case 


here. As the Commission pointed out in its letters dismiss- 


ite 


ing the Community application (R. 202-203) and returning the 
3 


Jet application (R. 204-205), and repeated in Paragraph 14 
of the April 23, 1957 Memorandum Opinion and Order here under 
review (R. 140), where a construction permit is granted for a 
television channel, that channel is not, under the statutory 
scheme of the Communications Act, open for applications by 
other parties unless the outstanding construction permit is 
terminated or the license comes up for renewal, neither of 
which circumstance was present here. See United Detroit 
Theatres Corp. v. Federal Communications Commission, 85 U.S. 
App. D.C. 239, 178 F.2d 700; cf. WOW, Inc. v. Federal Communi- 
cations Commission, 87 U.S. App. D.C. 226, 184 F.2d 257. In 
other words, the Community application for Channel 45 had to 
be dismissed, not because it was in conflict with WKST‘s ap- 
plication to move its transmitter site, but because Channel 
45 was already occupied in the Youngstown-New Castle area; it 


would have been similarly dismissed if WKST had had no appli- 
4 


cation on file. See, Radio Broadcasting, Inc., 14 F.C.C. 


3/ Appellant Jet attempts to raise an issue (Brief, pages 
6-7) concerning the Commission's failure to accept Jet's 
application for filing, as Community's modification appli- 
cation was accepted for filing before being dismissed. But 
this issue cannot properly be raised here because Jet did 
not raise it before the Commission, Section 405, Communica- 
tions Act, See Jet's protest (R. 82) and Reply to opposition 
to Protest (R. 118). Furthermore, the pgint was not raised 
in Jet*s Notice of Appeal. In any event, it is immaterial 
whether the application was accepted for filing; it would 
have had to be dismissed anyway because of inconsistency 
with Commission Rules. See Storer Broadcasting Co., 9 Pike 
& Fischer R.R. 1363. 


4/ This was not the situation presented in Ashbacker, where 
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813, 825, 4 Pike & Fischer, R.R. 1401 (1950). 

Appellants do not dispute the Commission's contention that 
competing applications for a channel assignment which is al- 
ready occupied cannot be considered by the Commission. They 
argue that the old assignment was “destroyed” by changing the 
assignment of Channel 45 from New Castle to Youngstown-New 
Castle, and that, even if it were not, the channel was not 
occupied because WKST had “abandoned” it. Both of these 
arguments are without merit. 

Appellants argue that the amendment of the Table of Assign- 
ments to as$ign Channel 45 to Youngstown-New Castle instead 
of New Castle alont nullified the old allocation to New Castle 
and substituted in its place a new “allocation entity” (Com- 
muntty brief, p.15). This action, they allege, “ex§inguished" 
WKST*s rights under its outstanding permit for New Castle. 


Thus, it is contended, a comparative hearing at that time bez. 


-tween all who wished to apply for a station under the new al- 


location was required. 

This argument misconveives the import of a change in 
the allocation of Channel 45 from an assignment to New Castle 
to one available in New Castle-Youngstown., For Sectiop 


$8.607(B) of the Commission's Rules provides that channels are 


4/(tont*d) one application was for a new station on 1230 kc, 


and the competing application sought to modify its license 
to operate on 1230 ke in lieu of 1490 kc. The new applica- 
tion there was thus not in conflict with te other station's 
existing license but only with its application; it, unlike © 
appellants* applications, could have been granted in the 
absence of the competing application. 
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open for application in the communities listed in the Table 
of pete ee Section 3.607(b) provides that “where 
channels are assigned to two or more communities listed in 
combination in the Table of Assignments the provisions of 
this paragraph shall apply separately to each community so 
listed.” (emphasis added). In other words a “hyphenated” 
assignment is available for assignment in either of the 
communities listed rather than being assignable to some 
"allocation entity” comprized by the two or more hyphenated 
communities and the area between them. Thus the effect of the 
change in assignment of Channel 45 as a result of the rule 
making proceedings in Docket No. 11766 was to make the 
channel available for assignment in Youngstown as well as 
New Castle, not to deprive New Castle of that channel. 

Prior to the re-allocation, the channel was a New Castle 
channel, with an outstanding authorization to WKST to con- 
struct and operate thereon. It was, however, avaiiable 
without further amemdment of the rules to applications by 
other parties seeking a station in New Castle either at the 
time WKST‘*s license came up for renewal or if its permit 
were to be forfeited, surrendered or revoked. After the re- 
allocation made the channel available to Youngstown-New Castle, 


5/ Section 3.607(a) also makes clear that a channel may be 


assigned to any untisted community within 15 miles of the 
listed community, which has no listed commertial assignment 
of its own, 


~ aha 
this still remained the case, but, in addition, Youngstown ap- 
plicants were for the first time also free to compete for the 
channel when WKST’s license was up for renewal or in the event 
its permit was forfeited, surrendered or revoked. But parties 
in Youngstown interested in the channel secured no greater 
rights to apply for it than parties in New Castle (other 
than WKST) had had and Comenaued to have. 

This situation is a completely different one from that 
involved in the WIRL case cited by appellant Jet (Jet Br. p. 
12, fn. 5). In that case (see 22 F.C.C. 342, 1039, appeals 
pending, WIRL Television Co. v. Federal Communications Commis- 


sion, Case Nos. 13,768, 13,769, and 13,912). Channel 3 was 


completely removed from Peoria, where WIRL had a conditional 


permit to operate thereon,. and assigned to a hyphenated conm- 
munity, Davenport-—Rock Island-Moline, located approximately 
73 miles from Peoria. This new.allocation obviously did not 
include Pevria, so WIRL*s permit in Peoria, which had been 
expressly conditioned on the outcome of the deintermixture 
proceeding, had to be replaced pile new permit for a chan- 
nel which remained in Peoria, and Channel 3 did become im- 
mediately available for application in the tri-city area to 
which it for the first time was assigned. Here on the other 
hand Channel 45 was never removed from New Castle, and thus 


6/ 
HO necessity existed for deleting WKST*s authorization for 


6/7 Under Section 316 of the Communications Act, such deletion 


of an unconditioned assignment could in any event obviously 
only be accomplished after affording WKST a full evidentiary 
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that channel in New Castle. 

The appellants* other line of attack is an argument that 
the intervenor abandoned Channel 45 in New Castle when in 
January 1955 it received permission to suspend operation. 
Therefore, it is argued, there was no valid outstanding author- 
ization on ahe channel bfocking appellants* way when they filed 
their applications in late 1956 after the channel had, for the 
first time, been made available for Youngstown Applicants. 

The difficulty with this argument is that it has no support 
in fact or law, 

Factually, it is clear that WKST, in seeking authority 
to remain silent while it worked out an economic and technical 
plan which would make a New Castle operation feasible, express- 
ly derted any intent to abandon its permit or its rights 
thereunder. This was made clear in WKST‘s letter to the Conm- 
mission of January 6, 1955 announcing that it was suspending 
operations temporarily because of unfavorable business condi- 
tions but that this “should not be construed as an abandon- 
ment” of its permit. “Abandon” is defined as “to give up with 
the intent of never again claiming one’s rights or interests" 
(Webster’s New International Dictionary, 2d Ed., page 2). 

Here the intent wap just the st asc 

o/ Gcontedymhearingeer Tt mire 

7/ Community attempts to spell out abandonment from the fact 
that the Commission only authorized WKST to remain silent until 
July 14, 1955, whereas WKST remained off the air after that 


date (Community Br., p. 15). But this argument overlooks the 
fact that WKST made timely application on July 1, 1955 to ex- 
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Appellants argue that the failure of WKST to operate a 


minimum of 12 hours per week, at least after July 14, 1955 


8/ 
/ 


when its authorization to remain silent expired by its terms, 
violated Section 3.651 of the Commission*s Rules and thus re- 
sulted in a situation in which “technically WKST had forfeited 
its right to Channel 46 at New Castle.” (Community Br., p15). 
But the rule in question relates to conditions under which a 
Station may be operated and obviously has nothing to do with 
rights under a construction permit. Moreover, even if it 
could be stated to have been violated despite the Commission's 
authorization for WKST-TV to remain silent, the violation 
would only affect the continued validity of WKST‘s operating 
less than twelve hours a week pursuant to the program test 
authority granted it on February 12, 1954. Finally, under no 
circumstances could any violation have resulted in automatic 
forfeiture of WKST"*s permit--a procedure only applicable 

under the statute in circumstances where a station has not 
been fully constructed within the time specified by the Com- 
mission, and this fact is not the resuit of causes beyond the 
control of the grantee. See Communications Act, Section 
319(b). Except in this special circumsta®ce--admittedly not 
present here--a permit can only be terminated under the pro- 
77 Ceont*d) tend the period in which it could remain silent. 
See Administrative Procedure Act, Section 9(b), 5 U.S.C, 
1008(b). 


8/ But see previous footnote. 
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cedures specified in the Act. It can be revoked for any of 
the reasons set forth in Section 312(a), or terminate natur- 
ally upon the grant or rejection of an application for 
license to cover the permit under Section 319(c). But before 
either revocation or denial of a license application a full 
evidentiary hearing must first be afforded the permittee. 
See also Administrative Procedure Act, Section 9(b), 5 U.S.C. 
1008(b). To declare the permit forfeited for violation of a 
rule of the Commission without going through the prescribed 
procedures would be patently reversible error. See Standard 
Airlines v. Civil Aeronautics Board, 85 U.S. App. D.C. 29, 177 
F, 2d ae 

Recognizing the legal impossibility of arguing automatic 


forfeiture of the permit, appellant Jet states (Jet Br., p. 


15) that “the Commission was under a duty to take the formal 


action of revoking the WKST permit.” Since this is an argu- 
ment never raised by Jet before the: Commission it is precluded 
from being raised here on appeal by Section 405 of the Communi- 
cations Act, which makes a petition for rehearing before the 
Commission a condition precedent where any party "relies on 
questions of law or fact upon which the Commission has been 


97 Community also refers to Section 3.667 of the Rules which 


requires that instruments of authorization be returned to the 
Commission for cancellation in the event of “permanent dis- 
continuance” of operation (Community Br., p. 15). But this 
section obviously has no bearing on the case since WKST did 
not permanently discontinue operation, but merely suspended 
it temporarily. 
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afforded no opportunity to pass.” It is also precluded by the 
fact that the alleged error is not raised in Jet's Notice of 
Appeal. 

Nevertheless, it may be of value to comment briefly upon 
the contention that WKST should not have been permitted to sit 
upon its permittee rights which underlies Jet's entire case. 
The fact, as Jet itself recognizes (Je&.Br., p. 16), is that 
the Commission in full recognition of the economic difficulties 
faced by many UHF grantees has consciously adopted a policy of 
leniency in exercising its discreviowery powers under Section 
312(a) and 319(b) of the Act to revoke outstanding permits 
and to extend the periods for commencing and completing con- 
struction, This policy has been followed “across the board” 
to keep in effect not only permits like WKST‘s, where the 
permittee has built and made a conscientious effort to 


operate, but UHF permits where there hes been little or no 
10/ 


construction. The Commission has adopted this policy in the 
belief that it would better advance the ewentual utilization 
of these channels, particularly in cases where construction 
of the station is complete or virtually complete,,than any 
rigid adherence to fixed construction and operational sched-. 
ules. And it had done so, in spite of the fact that termina- 
107 But the Commission has recently moved towards denying any 
further extension of construction time to those permittees, 
who, unlike WKST, have not commenced construction because 


they are uncertain as to the economic possibilities of UHF 
operation, 
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ting the permits would make the channels available earlier 
for possible application by new parties. Whatever might be 
said of this policy as applied to cases where there has been 
no action by the UHF grantee subsequent to securing its grant, 
it is obviously reasonable in cases like the present one 
where the station has been built and operated for a time, and 
such operations have had to be suspended because of financial 
reverses. 

It is also implied that WKST's permit for a New Castle 
station should have been terminated because for a considerable 
period after it suspended operation in 1955, WKST believed 
the only feasible way out of its dilemma might be for it to 
secure authority to operate as a Youngstown station. It is 
clear that this project was always put forth by WKST--which is 
owned by longtime New Castle residents--as the one most likely 
to salvage to the greatest possible extent its previous New 
Castle operation. But nevertheless, if the present applica- 
tion for modification of WKST's permit had been to make the 
station a Youngstown station under the Rules and oa 
a fairly persuasive argument could be made out for the prop- 
osition that the channel, having just been made available 
li/ That is, a station with main studios in Youngstown, 
(Section 3.613 of the Commission's Rules) announced as a 
Youngstown station, (see Section 3.658(b)) and with local 
non-network programming oriented primarily to take care of 
the interests of the Youngstown area. In fact, of course, 
WKST‘s main studio will be in New Castle (RB. 37), it will 


be identified as a New Castle station, and its programming 
is New Castle oriented (R. 32, 34, 36). 
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fer Yeungstewn, WKST had ne greater rights te use the channel 
in Youngstown on a permanent basis than one or more ef the 
appellants. Cf., Peoples Broadcasting System v. United States, 
93 U.S. App. D.C. 78, 209 F. 2d 287. However, whatever WKST 
may have theught might be necessary at earlier stages of its 
planning te recemmence operation, the fact is that it has 
now come up with a plan under.which it is feasible for it 
to continue as a New Castle station in all respects required 
by the Commission's Rules and policies, a proposal which does 
not rely in any respect upon the reallocation of the channel 
to make it available to eee NR Under these circumstances 
it is clear that any previous thinking by WKST to the contrary 
Cannot be utilized to spell out any basis for terminating its 
New Castle authorization. 

Appellant Jet argues at some length that, whatever else, 
its application could not have been rejected without hearing, 
It cites as primary authority for this argument the cases of 


L, B, Wilson, Inc. v. Federal Communications Commission, 83 





U. S. App. D.C. 176, 170 F. 2d 793 and City of New York Munici- 
pal Broadcasting System v. Federal Communications Commission, 
94 U.S. App. D.C. 172, 223 F. 2d 637. But the Wilson case, as 


authority for the cited proposition that a hearing, oral or 


12/7 It is to be noted that on March 13, 1957 the Commission 


rejected a rule making proposal which would have amended the 
rules to permit television stations “to serve, maintain main 
studios in, and identify themselves in their announcements 
eof station identification with more than one principal 
community”. See 15 Pike & Fischer, R.R. 1613. 
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evidentiary, is a necessary element of due process, has been 
seriously weakened, if not completely upset, by the subsequent 
decision of the Supreme Court in Federal Communications Commis- 


Sion, v. WIR, ‘The Goodwill Station, 337 U.S. 265. See American 








Broadcasting Company, v. Federal Communications Commission, 





89 U.S. App. D.C. 298, 191 F.2d 492, but cf. Harbenito Broad- 





casting Company v. Federal Communications Commission, 94 U.S. 
App. D.C. 329, 218 F.2d 28. And the holding of the City of 
New York case as to the hearing requirements of Section 309 

of the Act has been superseded by the contrary views expressed 


by the Supreme Court in Federal Communications Commission v,. 
13 


Storer Broadcasting Co., 351 U.S. 192. 


In the Storer case, the Supreme Court made clear that ap- 
plications patently inconsistent with the Act or valid Com- 
mission rules can be dismissed outright without going through 
the hearing process set out in Section 309(c). It is true 
that the Supreme Court in Storer indicated a hearing might 
nevertheless be required on an application inconsistent with 
Commission rules if it were accompanied by a request for 
waiver setting forth reasonable grounds for not following the 
particular Commission rule: But Jet made no such special 


13/ The only authority set forth in the City of New York case 


for the proposition cited on p. 8 of Jet*s brief, was this 
Court's original opinion in Storer Broadcasting Co. v. Federal 
Communications Commission, 95 U.S. App. D.C. 97, 220 F.2d 


204, subsequently reversed in the cited Supreme Court deci- 
sion. 


AO Pies 
showing here, moreover; since the inhibition on its applica- 
tion receiving consideration was statutory, rather than the 
result of any rule which might for good cause be waived, it 
would in any event appear that the single possible exception 


to dismissal envisioned in the Ae Court's Storer deci- 
14 
sion would be available to it. 


14/ Appellant Jet (Jet Br. p. 10-11) suggests that since the 


Commission denied both its protest to the WKST modification and 
its petition for reconsideration thereof for lack of standing 
as a “party in interest” or “person aggrieved", Jet never 

even had a hearing upon its written submissions with respect 

to the degality of rejecting its application. In this conten- 
tion it is plainly mistaken. For the Commission expressly 
found in paragraph 4 of its Memorandum Opinion & @rder of 

April 23, 1957, that Jet, “of course” did have standing to 

seek reconsideration of the rejection of its application and 
its petition would be considered "as a petition for reconsidera- 
tion of that action.” (R. 136, See R. 138-139). But upon such 
reconsideration Jet*s various arguments were rejected in para- 
graph 14 of the Memorandum Opinion and Order (R. 140). 
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II, THE COMMISSION PROPERLY DISMISSED JET‘S PROTEST 

The Commission rejected appellant Jet’s claim to standing 
as a “party in interest" to protest the grant of WKST's 
modification application for the same reason it returned 
Jet's application, mamely that the channel applied for was 
occupied and Jet as an applicant thus had no rights under 
the doctrine in Ashbacker Radio Corp. v. Federal Communi- 
cations Commission, 326 U.S. 327, to comparative con- 
sideration.of its application with that of WKST. Accordingly, 
it was not aggrieved by the grant of the WKST application. 
See Mansfield Journal Co. v. Federal Communications Commission, 
94 U.S. App. D.C. 341, 173 F.2d 646. 


It is obvious, therefore, that the validity of the 


Commission’s action dismissing the Jet protest stands or 


falls with the validity of its action, dis¢ti:ssed in Part I of 
this brief, supra, dismissing Jet's application and denying 
it comparative hearing with WKST's modification application, 
The argument need not be repeated here. Suffice it to say, 
that if Jet was in fact entitled to have its application 
comparatively considered with that of WKST it was also a 
party in interest to the grant of WKST‘s application. 

Jet complains in its brief that it like Community was a 
rejected applicant for Channel 45, yet the Commission, while 
rejecting its protest, found Community to be a party in 


interest and granted its protest at least in part. But there 
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is a completely logical explanation why the two would-be 
protestants had to be treated differently. For Community 


as the permittee of a UHF television station in Youngstown 


was able to show that a grant of the WKST modification ap- 


plication would. probably cause economic injury to its 
existing permit. It was because of such allegations and 
in the light of the doctninekoniginatily enunciated in 
Federal Communications Commission v. Sanders Brothers Radio 
Station, 329 U.S. 470, rather than in its capacity as a 
rejected applicant for Channel 45 that Community was found 
to have standing to protest the WKST grant. Jet having no 
television authorization could not be economically or 
electrically injured by the grant made to WKST. Its protest 
thus was rejected while Community's was granted. 

III, THE COMMISSION PROPERLY REJECTED SIX OF 


COMMUNITY*S PROPOSED ISSUES FOR LACK OF 
SPECIFICITY. 


A. The Issue Is Not Properly Before the Court 

The Commission’s Memorandum Opinion and Order of April 
23, 1957 from which this appeal was taken did not finally 
deny Community's protest. Instead 3+ found Community to 
be a party in interest, and designated the proceeding for 
oral argument, pursuant to the optional procedure of Section 
309(c), on the seven issues in the protest with respect to 
which the Commission found Community had specified with 


particularity the- facts it relied upon to show the grant was 
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not in the public interest. Thus, while the Commission in 
the same order rejected six other proposed issues which it 
found were based onno factual allegations in the protest, 

the correctness of this latter determination was not ripe for 
appeal at the time this action was brought, Myers v. Bethlehem 


Shipbuilding Corp., 303 U.S. 41; Macauley v. Waterman S.S. 
Corp., 327 U.S. 540. 





Moreover, while the Commission now has reached a final 
decision on.the protest after hearing oral argument and re- 
caving briefs on the other Pelee Loe fact cannot serve to 
resuscitate a question which was clearly premature at the time 
the action was brought. Persons who were not aggrieved or 
adversely affected by the grant of a broadcast application do 


not become parties aggrieved or adversely affected by the 


Commission action under Section 402(b) of the Communications 


Act as the result of events occurring after the action complained 


ofand within the 20-day period in which a person aggrieved may 
petition for rehearing. Telegraph Herald v. Federal Radio 
Commission, 62 App. D.C. 240, 66 F.2d 220; Foundation Company 


of Washington v. Federal Communications Commission, No. 9411 


me, Actually one of these issues (Issue 13 in Community's pro- 


test (R. 75) and 7 in the Commission's Order (R. 142)) was 
merely an issue calling for a public interest determination 
in the light of the showing adduced on the other issues. 


16/ This determination, set forth in a Memorandum Opinion 
of the Commission, released on September 9, 1957, is reported 
at 23 F.C.€. Reports 354. 
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is a completely logical explanation -why the two would-be 
protestants had to be treated differently. For Community 


as the permittee of a UHF television station in Youngstown 


was able to show that a grant of the WKST modification ap- 


plication would. probably cause economic injury to its 
existing permit. It was because of such allegations and 
in the light of the doctriue ierigiectly enunciated in 
Federal Communications Commission v. Sanders Brothers Radio 
Station, 309 U.S. 470, rather than in its capacity as a 
rejected applicant for Channel 45 that Community was found 
to have standing to protest the WKST grant. Jet having no 
television authorization could not be economically or 
electrically injured by the grant made to WKST. Its protest 
thus was rejected while Community's was granted. 

III. THE COMMISSION PROPERLY REJECTED SIX OF 


COMMUNITY'S PROPOSED ISSUES FOR LACK OF 
SPECIFICITY. 


A. The Issue Is Not Properly Before the Court 

The Commission’s Memorandum Opinion and Order of April 
23, 1957 from which this appeal was taken did not finally 
deny Community‘’s protest. Instead it found Community to 
be a party in interest, and designated the proceeding for 
oral argument, pursuant to the optional procedure of Section 
309(c), on the seven issues in the protest with respect to 
which the Commission: found Community had specified with 


particularity the-facts it relied upon to show the grant was 
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not in the public interest. Thus, while the Commission in 
the same order rejected six other proposed issues which it 
found were based onno factual allegations in the protest, 

the correctness of this latter determination was not ripe for 
appeal at the time this action was brought. Myers v. Bethlehem 
Shipbuilding Corp., 303 U.S. 41; Macauley v. Waterman S.S. 
Corp., 327 U.S. 540. 


Moreover, while the Commission now has reached a final 


decision on.the protest after hearing oral argument and re- 
me 
cdving briefs on the other issues, this fact cannot serve to 


resuscitate a question which was clearly premature at the time 
the action was brought. Persons who were not aggrieved or 
adversely affected by the grant of a broadcast application do 

not become parties aggrieved or adversely affected by the 
Commission action under Section 402(b) of the Communications 

Act as the result of events occurring after the action complained 
ofand within the 20-day period in which a person aggrieved may 
petition for rehearing. Telegraph Herald v. Federal Radio 
Commission, 62 App. D.C. 240, 66 F.2d 220; Foundation Company 


of Washington v. Federal Communications Commission, No. 9411 


13 Actually one of these issues (Issue 13 in Community's pro- 
test (R. 75) and 7 in the Commission's Order (R. 142)) was 
merely an issue calling for a public interest determination 

in the light of the showing adduced on the other issues. 


16/ This determination, set forth in a Memorandum Opinion 
of the Commission, released on September 9, 1957, is reported 
at 23 F.C.€. Reports 354. 
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(U.S. App. D.C.), dismissed February 25, 1947. Similarly,an 
appeal from interlocutory action of the Commission does not 
become one jurisdictionally cognizable because the Commission 
later takes final action in the proceeding before the appeal 
is decided. Jurisdiction must be determined as of the time 
the appeal is filed; “a person not aggrieved or affected by 
an order when it is entered, does not become aggrieved or 
affected by that order, within the canting of this statute, 
upon the happening of some: subsequent event, which changes 
his status." KFAB Broadcasting Co. v. Federal Communications 
Commission, 85 U.S. App. D.C. 160, 162, 177 F.2d 40, 42. 


B. The Commission TECRSS A Rejected Community's 
Proposed Issues 1-5 and 11 for Lack of 
Specificity. 

Section 309(c), unlike the ordinary rehearing or re- 
consideration provision, does not leave it to the reasonable 
discretion of the agency to determine whether a petition has 
made a showing warranting the holding of either an oral or 
evidentiary hearing. Cf. Section 405 of the Communications 
Act of 1934, as amended, 47 U.S.C. 405. Instead it provides 
that if a would-be protestant shows himself to be a "party 
in interest", and meets the other statutory prerequisites 
the Commission must designate the pretested application for 
hearing. By an amendment adopted in 1956, 70 Stat. 3, where 


the facts alleged by protestant, if assumed to be true, do 


not in the Commission's opinion appear to constitute grounds 
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for setting aside the grant, this hearing may be in the 
nature of oral argument before the Commission, as if on 
demurrer, rather than an evidentiary hearing under the pro- 
visions of Section 409 of the Act. But the fact remains 
that a hearing, and often an evidentiary hearing, is required 
regardless of the merits of the protestant’s allegations. 

| Congress was not unaware of the delaying possibilities 
it was affording interested parties: by enacting the new protest 
procedure. To limit the extent of such activity it imposed 
a special threshold obligation of specificity upon would-be 
protestants. Not only were they to set forth in the protest 
"allegations of fact" as will show the protestant to be a 
party in interest. In addition the protestant is enjoined 
to “specify with particularity the facts relied upon by the 


protestant as showing the grant was improperly made or would 


1 
otherwise not be in the public interest.” (Emphasis added. ) 


Moreover, the Commission is expressly required t render a 
decision within thirty days of the filing of the protest 

making findings as to the sufficiency of the protest in meeting 
the “above requirements” -- including the specifying with 
particularity of the facts alleged to show the public interest. 
Only “where it so finds” is the protested application to be. set 
17/7 Prior to the 1956 amendment to Section 309(c) this require- 
ment read “and shall specify with particularity the facts, 


matters and things relied upon, but shall not include issues 
or allegations phrased generally". 66 Stat. 711. 
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for evidentiary or oral hearing. Moreover, in order to make 
clear that a positive finding as to factual specificity of the 
allegations with respect to one proposed issue does not mean 
all of the other proposed issues must also be designated for 
hearing, the 1956 amendment expressly provided that “the 
Commission may in such decision redraft the issues argued by 
the protestant in accordance with the facts or substantive 
matters aileged in the protest”. 


The proper application of this fact has been previously 


discussed by this Court in Federal Broadcasting System v. 
Federal Communications Commission, 96 U.S. App. D.C. 260, 


225 F.2d 560. There this Court stated (96 U.S. App. D.C. 
263, 225 F.2d at 563): 


It is clear from a reading of the statute 
and its history that Congress sought to require 
one protesting a unilateral grant of a license 
by the Commission to show in some detail the 
factual basis of his grievances. Generalized ob- 
jections are obviously insufficient under the 
Statute without some specification of events and 
circumstances. , But neither are we to measure the 
requirement of Section 309(c) by the technicalities 
of pleading formerly applicable in civil litigation. 
What is required is merely an articulated statement 
of some fact or situation which would tend to show, 
if established at a hearing, that the grant of the 
license contravened public interest, convenience 
and necessity, or that the licensee was technically 
or financially unqualified, contrary to the Conm- 
mission's initial finding. 


sae cs of the six proposed issues rejected by the 
18 : 
Commission in the light of the discussion in Community's 


18 / These issues are: 
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protest purporting to list “Facts showing grant of Channel 45 


to WKST in Youngstown was not in the public interest" (R. 71- 

73) makes clear that the Commission, which did accept Community's 
other seven issues, was in no sense measuring the requirements 

of Section 309(c) by “pleading technicalities”. With 

respect to some of the matters listed there is no discussion 

at all in the body of the protest. With respect to the others, 
there are at most generalized conclusory objections of the 

type that this Court held, in the Federal case, supra, were 
“obviously insufficient under the statute without some specifi- 


cations of events and circumstances,” 


187 (Cont'd) 

1. To determine all the facts and circumstances which led 
WKST-TV to propose a change in. transmitter and antenna 
sites from New Castle to Youngstown, and the particular 
facts which led to the selection of the specific site 
in Youngstown; 

To determine all of the facts and circumstances with 
respect to WKST-TV‘s plans to identify itself with 
Youngstown, as distinguishéd from*New Castle, where 
its main studio is nominally situated; 3 
To determine the facts and circumstances that led to 
abandonment of operations at New Castle by WKST-TV 
in January 1955, the alleged financial losses, and 
the factors that led to such losses; 

To determine whether there has been a full dis- 
closure with respect to financing the new con- 
struction at Youngstown; 

To determine the areas and populations which would 
gain or lose service by reason of the change in 
transmitter and antenna sites by WKST-TV; 

To determine the program proposals of WKST-TV, and 
whether they meet the needs of the area. 
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It is noteworthy in this respect that appellant has not 
pinpointed in its brief any allegations of fact set férth 
in its protest relating to any of the excluded issues. In- 
stead it has referred the Court generally to the protest with 
the statement that it “shows clearly allegations of such 
matters as lack of financial qualifications, abandonment of 
previous operation, possible loss of service area, questionable 
program proposals, intent to become a Youngstown station, 
adverse site location and lack of candor, all of which impinge 
directly upon the public interest" (Community Br., p. 9). 
Examination of the protest, however, shows that no such al- 
legations are made except in a purely conclusory form, if at 
all. | 

Thus, proposed Issue 11 was “to determine the program 
proposals of WKST and whether they meet the needs of the area." 
(R. 74) The nora proposals of WKST were set forth in 
detail in its application GR: 12414; 26-32; 34). These 
proposals, however, are not discussed or even mentioned in 
the protest. Nor Gossett contain any other factual allegations 
about WKST‘’s proposed programming. The nearest thing to a 
reference to the proposed programming of WKST contained in 
the protest is the statement of paragraph 4 on page 6 of the 
protest (R. 68) that until January 14, 1955 WKST was a New 
Castle station constructed for New Castle and “under the new 


authority it will come into Youngstown as a new operation and 











orient its programming and business planning towards Youngstown", 
This, together with a bald statement on page 10 of the protest 
(R. 72) that "WKST has made it perfectly clear that its 

operation will not be for the benefit of New Castle” and 
repeated, unsupported statements that WKST will operate as a 
Youngstown, rather than a New Castle, station, is all that can 
conceivably be found in the protest relating to WKST's pro- 
posed programming. 

We think it obvious, even under the most liberal inter- 
pretation of the controlling language of Section 309(c), that 
this type of allegation, made in the face of a detailed pro- 
gram showing in the application complained of, is exactly the 
type of "generalized objections" which this Court has held 
are "obviously insufficient under the statute without some 
specifications of events and circumstances." But the allegations 
with respect to proposed Issue ll are, if anything, better than 
those with respect to most of the other excluded issues. THus, 
proposed Issue 4 was to determine whether there has been a 
full disclosure with respect to financing the new construction 
at Youngstown. The WKST application which pedibeen granted by 
the Commission set forth in detail the proposed financing of 
the new construction (R. 10-11; 15-25). Again, examination 
of the protest showed that Community does not challenge a 


single one of the fa¢ts set forth by WKST in its application 


with respect to its financfng, nor does it make any new allegations 





ao 
of fact with respect to such financing. Instead it con- 
tents itself with the bald statement that "The fact that 
WKST went broke in New Castle ought to raise public interest 
questions of whether the managment is competent chehsion Le 


public will not be served if it repeats the New Castle 


* 


performance in Youngstown, and, while keeping WXTV off the 
air on Channel 73, manages to go broke again on Channel 45." 
CR. 73) In other words, Community has asked for an evi- 
dentiary hearing with respect to financing the new con- 
struction by WKST without so much as a reference to the actual 
plan for such financing contained in the sworn application 
of WKST and solely on the basis that the fact that WKST had 
once been forced to suspend operation under different cir- 
cumstances. 
The situation is similar with respect to_the other four 
issues rejected by the Commission, The Commission is asked 
to have a hearing on the areas and populations which would 
gain or lose service by reason of change in the transmitter 
site, solely on the unsupported statement in the protest 
that “there is a serious question as to whether the WKST pro- 
posal will even’ have a city-grade signal over New Castle” 
(R. 72). What this question is we are not informed, or upon : 
what facts, if any, the statement was made. And that despite 


the fact that the sworn application filed by WKST includes a 


detailed engineering showing as to its operation and coverage ‘ 
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from its proposed new site (R. 37-61). Moreover, this 
engineering showing includes a sworn statement in the WKST 
application that the minimum required field strength signal 
will in fact be provided over New Castle (R. 39) -- a 
statement supported, as required by the Commission, by a 
detailed engineering exhibit (R. 41-53). 

There is nothing whatsoever in the protest with respect 
to the facts and circumstances that led to the “abandonment” 
of operations by WKST in New Castle, its financial losses 


during such previous operation or the factors that led to 


such losses -- the matters referred to in proposed Issue 3. 


Nor is there any allegation, factual or otherwise in the pro- 
test, indicative of what relevance these facts and circum- 
stances would in any event have upon the grant of the present 
WKST application. 

There are no facts alleged to show that WKST plans to 
identify itself with Youngstown as distinguished from New 
Castle which would support the request for hearing on proposed 
Issue 2 to determine the facts and circumstances with respect 
to WKST’s alleged plan to so identify itself. Finally, pro- 
posed Issue 1 is merely a general issue couched in the broadest 
possible terms, seeking a hearing "to determine the facts" 
with respect to the entire move of WKST's transmitter, as 
well as the selection of the particular antenna site. The 


designation of a protest for hearing on such an issue, in the 
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THE COMMISSION ACTED WITHIN THE AMBIT OF ITS 
DISCRETION IN DESIGNATING COMMUNITY ISSUES 
6 THROUGH 10 and 12 FOR ORAL ARGUMENT, 

In its Memorandum Opinion and Order of April 17, 1957, 
from which these appeals are taken, the Commission ordered 
oral argument instead of an evidentiary hearing on the issues 
(6 through 10 and 12) contained in the Community protest 
with respect to which it had specified with particularity 
the facts relied upon to show that the grant was improperly 
made. Community argues in its brief that the failure to 
designate these issues for evidentiary hearing was in error 
(See Issues 2 through 5, Community Brief, page (i)). We 
believe that the validity of the Commission's action in 


this respect is not properly before the court but that in 


any event the Commission action was clearly justified under 


the express provisions of Section 309(c). 

We have set forth in some length in Part III A of this 
brief, supra, the reasons why we do not believe the question 
of the rejection of six other of Community’s proposed issues 
are properly before the Court. This argument is equally 
applicable to the present discussion and need not be re- 
peated here. But for the reasons there indicated, the 
present question is also clearly one which cannot properly 
be raised in this appeal. 

Section 309(c) of the Communications Act expressly pro- 
vides that where the Commission finds a protest meets the 


preliminary requirements set forth in the section, it shall 
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designate the protest application for hearing 

except with respect to such matters as to which 

the Commission, after affording the protestant 

an opportunity for oral argument finds, for 

reasons set forth in the decision, that, even if 

the facts alleged were to be proven, 9 grounds 

for setting aside the grant are presented. 
In other words, the Commission, in its discretion and 
where it believes the effort may prove fruitful, has the 
opportunity, in lieu of designating specified issues for 
immediate evidentiary hearing, of demurring to puick issues 
upon its occurences of the factual allegations as true for 
the purposes of such oral argument. Of course, if after 
the oral argument, the Commission cannot reach a determi- 
nation that, assuming the facts to be as alleged by the 
protestant, no issue warranting the reversal of the Commis- 
sion action is presented, the Commission: may at that time 
be required to set the issue for evidentiary hearing. This 
is particularly true if the facts alleged in the protest 
have been controverted in responses filed by the grantee. 
But the Commission is not precluded from initially adopt- 
ing the oral argument procedure merely because allegations 
set forth in a protest are controverted in a response; under 
the express language of Section 309(c), it can accept the 
protestant*s factual allegations as true and demur to 
these allegations. 

Considered in the light of the above, Community's con- 


tention with respect to the six issues designated for oral 


argument can be briefly disposed of. With respect to issues 


e 
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6 and 7, Community says little except that facts were shown 
requiring the Commission “to look into the matter” (Community 
Brief, page 11). But the Commission did propose in its order 
to look into the matter--in this case the alleged violations 
of Sections 3.651 and 3.667 of its Rules. No reason is 
given and none exists why the Commission could not decide 
the questions as to whether such rules were in fact violated, 
and if so, whether such violations warranted the denial of 
WKST's application, on the basis of an oral argument in which 
the factual allegations set forth by protestant were assumed 
to be correct. 

Community argues that its issues 8 and 12 should have 
been designated for evidentiary hearing because they raised 
questions of fact which were disputed in WKST*s Opposition 
to the Community protest. As usual, appellant does not ad- 
vert to any specific item in WKST*s Opposition to demonstrate 
that there is any disagreement between the parties as to 
the facts relative to these two issues. Instead it merely 
refers the court to the 20-page Opposition filed by WKST 
(R. 95-114). We think an examination of this opposition 
makes clear that the Commission correctly. found with 
respect to these two issues that they raised questions of 


law and the facts upon which such issues were based are not 


in dispute. While WKST “hotly disputed the allegations” 


made by Community, WKST‘s dispute was with the conclusions 


Community drew from the facts of record and Community's posi- 
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tion as to the legal effect of these facts. But we do not 


believe it is necessary for the court to resolve this question. 
For even if it were to be conceded arguendo that WKST in its 
opposition disputed one or more of the factual allegations 
upon which Community based either of these two issues, it is 
clear that the Commission under the express provisions of 
Section 309(c) could accept the factual allegations contain- 
ed in Community's protest as true and on this basis designate 
the issues for oral argument. 

We are left, therefore, with a consideration of the 
right of the Commission to hold oral argument on issues 
9 and 10, the issues relating to the economic efforts of 
competition upon the public interest. In its discussion 
of this matter, Community, in derogation of the stipulation 
of issues in this appeal and the court"s order requiring 
the case to proceed on the basis of this stipulation, has 
attempted to raise a completely new issue, issue 4, with 
respect to the legal question of whether the Commission 
has power to consider the impact of competition in deter- 
mining whether a particular grant would serve the public 
interest. But this is a question clearly not present by 
this case. It is true that the Commission, in designating 
issues 9 and 10 for oral argument, refers to a recent 
opinion in another case in which it had held that it did 
not have power to consider the effects of competition upon 


the public service in the broadcasting field. It did so 
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in order to indicate why it believed that these issues might 
be disposed of initially by oral argument rather than by 
holding a detailed evidentiary hearing thereon. But the 
Commission made perfectly clear in its Memorandum Opinion 
and Order (R. 140) that it was required to afford Community 
an opportunity to argue this legal question and that it was 
accordingly specifying the issues, for oral argument on demur- 
rer. The Commission*s language to which Community objects, 
was thus nothing more than an expression of a tentative 


view subject to reversal after oral argument should Community 


be able to demonstrate that it was erroneous. There was 


nothing inappropriate about the Commission so stating its 
tentative view. Nor was there any reason why, if the Conm- 
mission believed that, irrespective of the facts with respect 
to the competitive effect of a grant to WKST, these facts 
could not legally constitute grounds for setting aside the 
grant, it was not authorized to proceed with respect to these 


issues by oral argument as specified in the statute. 
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V. PUBLIC INTEREST REQUIRED THAT THE GRANT 
NOT BE SUSPENDEDy ; 


Having granted the. protest of Community to the extent of 


ordering oral argumént on certain issues specified therein, 
the Commission had to decide whether to suspend the grant 
of WKST’s application for modification of its construction 
permit, which was the subject of the protest. The statute 
(Section 309(c)) requires suspending a grant when a protest 
thereto has been granted unless “the Commission affirmatively 
finds for reasons set forth in the decision that the public 
interest requires that the grant remain in effect...." The 
Commission found that the public interest so required because 
WKST, when it resumes operation, will be New Castle's only 
television station, and "a definite and compelling need 
exists for a first medium of local expression” (R. 140). 
Therefore the grant was not suspended. The Commission's 
reasoning here finds support, oddly enough, in the statement 
in Community's protest (R. 72) that without WKST "Newcastle 
/sic/ will probably be the largest city in the United States 
without a television station." The Commission's finding that 
the public interest requires operation of a television station 
in so large a city (pop. 49,000) is hardly open: to serious 
question. Nor does Community attack it. 

In arguing that the grant should have been suspended, 
appellants assert that New Castle's need is irrelevant because 


“the challenged grant is for operation at Youngstown.” 
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(Community Br. p. 13). This is not true. The protested 
application for modification lists New Castle as the station 
location (R. 2), and the rest of the application supports 
this designation. The main studio will continue to be in 
New Castle (R. 37). Mr. and Mrs. Townsend, the principal 
officers and stockholders of WKST, are both Reece New 
Castle, Mrs. Townsend having been born there (R. 6). WKST, 
Inc. also owns and operates a radio station in New Castle, 
(R. 7). The Townsends presently own no other radio or tele- 
vision interests (R. 7). 

Moreover, the material in the application. relating to the 
proposed local programming of the television station (i.e., 
the non-network, non-filmed programs) indicates that this 
programming after the transmitter site move is effectuated 
will continue to have a New Castle or Pennsylvania emphasis, 
rather than being primarily intended to serve the needs of 
Youngstown. Thus, the proposed program schedule shows a one- 
half hour discussion program entitled "Valley Forum” to be 
broadcast on Tuesday evenings. This is a program which has 
been broadcast over the New Castle AM station owned by WKST 
for more than 10 years and carried on the television station 
during the period that station was previously on the air. The 


program is described as having been moderated by leading citizens 


19 The remainder of the stock is owned by the estate of a 


former New Castle resident (R. 6). 
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‘of the Pennsylvania area in which New Castle is located and 
having been devoted primarily to public issues of particular 
interest to the New Castle area (R. 34). Similarly, a one- 
half hour program entitled "Teen Time” will be broadcast on 
Saturday afternoons (R. 32). This is described as a program 
telecast by New Castle high school students (R. 36). Nothing 
in the proposal approved by the Commission refers to any 
local programming for an area other than New Castle, except 
for a 15 minute weekly program referred to’as “New Castle- 
Youngstown Council". (R. 32) 

It is of course true that, as a result of the move, WKST 
will, for the first time, provide adequate service to the 
Youngstown area and will serve as the affiliate of the American 
Broadcasting Company (ABC) for the entire Youngstown—New 
Castle area. But this fact does not make the station a 
Mounige tions station, rather than a New Castle station. Cf. 
Houston Consolidated Television Co. v. Federal Communications 
Commission, 99 U.S. App. D.C. 378, 240 F.2d 409. On the con- 
trary, the ABC network programming to be carried by WKST from 


its new site is an independent reason why the public interest 


A 


would have been harmed by any suspension of the effectiveness 
of the order. For absent operation on Channel 45 the popula- 
tion of the Youngstown-New Castle area must rely for such 
programming on Youngstown Station WKBN, which, while it has 


an ABC affiliation agreement, also has a CBS affiliation to 


Sasa 


20 / 
which it gives primary attention. As a consequence, it is 


understood ABC has had difficulty getting some of its major 
programs carried at all in the Youngstown-New Castle area, 
while others have been broadcast only on a delayed basis. 

So long as the principal orientation of the station 
remains New Castle, there is nothing in the Commission's rules 
or policies precluding the station from also serving other 
communities, On the contrary, the Commission has expressly 
stated, with the approval of this Court, that such area 
service is affirmatively in the public interest. See Peters- 
burg Television Corp,, 10 R.R. 567, affirmed sub nom. South- 


side Virginia Telecasting Corp. v. Federal Communications 
Commission,.97 U.S. App. D.C. 130, 228 F.2d 644, cert. denied 





350 U.S. 1001. To the extent that a network affiliation may 
be essential or useful in the competition between stations 
serving both Youngstown and New Castle, there is certainly 
no reason why only the Youngstown stations should be able to 
compete for such affiliations. 

It is clear, therefore, that appellants’ allegations have 
been supported by nothing mes than suspicions based on the 
location of the scaeo aa dee— ea possibly on the fact that 
50/7 The Commission's records indicate that Youngstown station 
WKBN has affiliations with both GBS and ABC, while Youngstown 
station WFMJ has an affiliation with NBC, 

21/ Concerning the fact that a station's transmitter may be 


nearer another city than the principal city to be served, 
this Court has said (Hall et al. v. Federal Communications 


a Le 
WKST, in its desperation, at one time sought to have Channel 
45 assigned to Youngstown. But such surmise cannot, of 
course, stand up against the sworn statements in WKST's 
application. In view of the fact that WKST will continue 
to be, as it always has been, a New Castle station, the Conm- 
mission properly found that the public interest in having 
a first local television station there required that the 
grant not be stayed. The public interest in having a tele- 
vision station in so large a city is obvious, and is not 
controverted by: appellant. The Commission's public interest 
finding here, pursuant to the erature: dics eminently reasonable 


in this situation, 


ay (Cont*d) Commission, 99 U.S. App. D.C. 86, 91 237 F.2d 567, 
3}: 


“Because of the interplay of the various factors 
which determine the quality of a transmitter site, 
the Commission has read a high degree of flexibility 
into this rule and does not require a transmitter 

to be located in or near the principal city to be 
served. Because of this and because conmunities may 
be close to each other, it may happen that the signal 
to the community to be served, though adequate, may 
be weaker than to the adjacent community." 


The Court therefore declared that moving the transmitter to 

a site 27 miles from Spartanburg, S.C., and only 5.6 miles 
from Greenville, S.C. (a larger city) did not make the station 
a Greenville station rather than a Spartanburg one. 
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CONCLUSION 





For the foregoing reasons, these appeals should be 
dismissed. 


Respectfully submitted, 


WARREN E, BAKER, 
General Counsel, 


RICHARD A. SOLOMON, 
Assistant General Counsel, 


MARK FIELDS, 
Counsel, 


Federal Communications Commission 


September 23, 1957 
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Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 
In Re: Station WKST-TV, New Castle, Pennsylvania. | 
4 
Dear Miss Morris: re Vine 


Request is hereby made on behalf of WKST, Inc. for telegraphic authority 
for Station WKST-TV, New Castle, Pennsylvania, to cease operations for a 
period of ninety (90) days after the close of business on January 14, 1955. 
The following is stated on behalf of WKST, Inc. in support of this request. 


Station WKST-TV has been in operation since April 15, 1953, and has 
been operating on program tests since February 12, 1954. During this 
period, the Station has been operated at a loss of more than $70,000, 
after radio profit, despite the conscientious effort on the part of the 
management to attain a financially successful operatinn. Because of this 
experience, WKST, Inc., on December 27, 1954, filed with the Commission a 
Petition for Rule Making and for Issuance of an Order to Show Cause, which 
requests modification of Section 3.606(b) of the Rules by shifting Channel 
45, now assigned to New Castle and being utilized by WKST-TV, to Youngstown, 
Ohio and Channel 73 from Youngstown to New Castle and ultimate authority to 
operate on Channel 45 in Youngstown. In view of these circumstances, WKST, 
Inc., desires to suspend its present operation of WKST-TV for the period 
indicated during the pendency of its Petition to afford it an opportunity 
to determine its future course with respect to the operation of the station. 


The foregoing should not be construed as an abandonment on the part of 
WKST, Inc., of ite existing authorization with respect to WKST-TV. 


It is respectfully requested that the telegraphic authority requested in 
the first paragraph hereof be issued to WKST, Inc.; and that a copy of any 
such authorization be sent to this office. A copy of this request has been 
sent to the Engineer’ in Charge, Federal Communications Commission, 328 Post 
Office Building, Buffalo, New York. 


Very truly yours, 





